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BANK NOT ALLOWED RECOVER BOND GUARANTEE- 
ING ADVANCES BORROWER 


contract suretyship strictly construed the courts. the 
party secured the contract does not adhere closely its terms, the 
surety will not liable. has been held, for instance, that surety 
was not liable bond securing bank against advances borrower 
where the bank advanced more than the amount stipulated the bond 
and charged higher rate interest and the bank could not make the 
surety liable offering accept the amount stipulated the bond 
the rate interest therein provided for. Commercial National Bank 
Washington London Lancashire Indemnity Co. America, 
Fed. Rep. (2d) 641, recently decided the Court Appeals for the 
District Columbia. 

this case, appeared that the defendant indemnity company 
executed bond the sum $10,000 guaranteeing advances made 
the plaintiff bank motor company for the purchase cars, 
provided the amount advanced did not exceed per cent. the whole- 
sale price the cars and that the loan should bear interest the rate 
six per cent. The bank made advances excess the per cent. 
limitation and charged interest the rate per cent. was held 
that the indemnity company was not liable the bond, even though the 
bank was willing accept only per cent. the wholesale price 
the cars with interest the rate per cent. 

The bond upon which the action was brought contained the following 


the said bank has agreed advance said Motor Com- 
pany Washington, from time time, certain moneys certain auto- 
mobiles shipped and consigned said Motor Company the Auburn 
Automobile Company and the Stutz Motor Company, enable the said 
Motor Company Washington procure the possession said cars, 
the said amount advanced being not over per cent. the whole- 
sale price said cars, taking its security therefor the note said 
Motor Company Washington, secured chattel deed trust 
each car upon which said advances are made; 

whereas, upon the advancement said money and the execu- 
tion and delivery said note and chattel deed trust the possession 
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said automobiles delivered said Motor Company Washington 
upon agreement pay the indebtedness due said Commercial Na- 
tional Bank secured the said chattel deed trust upon the sale 
the car securing such note: 

therefore, the condition the above obligation such that, 
the said Motor Company Washington shall, out the proceeds the 
sale such cars may covered said chattel deeds trust, pay 
the said Commercial National Bank the sums advanced 
the security such cars, with interest thereon per cent. then the 
above obligation shall void; otherwise, shall remain full force 
and virtue.’’ 


sustaining demurrer the complaint and holding that, under 
the facts alleged, the indemnity company was not liable the bank, the 
court wrote part follows: 


(trial) court held that these allegations were not sufficient 
substance entitle the plaintiff judgment any sum against the 
defendant. think that the ruling the lower court was right. 
well-established rule that contract suretyship should strictly 
construed, impose upon the surety only such burdens clearly 
respond the terms thereof, and should not extended implica- 
tion presumption cover other burdens not coming within its scope. 
Brandt, Suretyship, vol. 139; Baglin Southern Surety Co., 
App. 530, 537. Therefore, order this the 
plaintiff was bound plead, and, required, should prove, all facts 
necessary show strict compliance with the terms the bond.’’ 


DRAWEE BANK ALLOWED RECOVER MONEY PAID 
CHECK BEARING FORGED SIGNATURE AND 
INDORSEMENT 


The general rule that bank which pays check drawn upon it, 
bearing forgery the drawer’s signature, may not recover the money 
upon discovering the forgery. such circumstances, the drawee bank 
itself must bear the loss. 

But this rule does not apply where the one whom the check was 
paid was not holder due course. appears that the party collect- 
ing the check was not such holder, the drawee bank will allowed 
recover. 

These principles were applied the decision the Supreme Court 
New York County, rendered April 20, 1926, Greenwich Bank 
Chatham Phenix National Bank. The facts showed that check for 
$3,000, drawn against the account-of Malsman the plaintiff bank 
and payable the order Malsman was deposited the account 
Malsman the defendant bank. The check was presented the 
plaintiff and paid regular course. was later found out that both 
the signature Malsman and the indorsement Malsman the 
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check were forgeries and that $2,500 was subsequently paid the de- 
fendant bank checks bearing the forged signature Malsman. 

The defendant bank was not holder due course because had 
given value for the check its depositor, Malsman. bank which 
receives check from depositor, gives the depositor for the 
amount and permits him draw against that credit ordinarily becomes 
holder due course the check. But, the present case, the credit 
was drawn against, not the real depositor, but someone forging his 
signature. was accordingly held that the plaintiff was entitled re- 
the amount the check. 

The plaintiff bank was represented Bigham, Englar Jones, 
Albert counsel, and the defendant bank Kaye, 
Scholer, Harold Fierman, counsel. 

The opinion Mr. Justice Mahoney follows full: 


action, instituted plaintiff recover the sum $3,000, 
was submitted for decision upon agreed statement facts. 
Said sum $3,000 was paid out plaintiff check drawn 
the order one Malsman depositor the Chatham Phenix Na- 
tional Bank the City New York) against the account one 
Malsman maintained with the plaintiff bank. The check paid plain- 
tiff was indorsed ‘J. Malsman’ and the defendant bank. The 


signature Malsman, the drawer the check, was forgery and the 


indorsement ‘J. Malsman,’ the payee, was forgery. The proceeds 
the check were received defendant bank and were credited 
the account Jacob Malsman. Jacob Malsman never withdrew any 
sums upon said credit given him the defendant bank. The said 
deposit the Jacob Malsman was made without his 
edge, sanction approval. During November, 1920, there was with- 
drawn from the account defendant Jacob Malsman with defendant 
bank upon three forged checks the sum $2,500. The signature 
Jacob Malsman upon the checks withdrawing said sum $2,500 was not 
signature Jacob Malsman and his signature said checks was 
orged. 

The defendant seeks emphasize three facts which claimed are 
warranted the evidence the record: (1) The defendant bank did 
not pay out any money until had received the same from the plaintiff 
bank; (2) the average balance the depositor Malsman with de- 
fendant during November, 1920, apart from the $3,000 received de- 
fendant from plaintiff was only $1,000; (3) that the absence the 
payment plaintiff defendant bank the defendant bank would not 
have been misled any subsequent forgeries. The defendant, there- 
fore, places strong reliance the decision Trust Co. America 
Hamilton Bank (127 D., 515), wherein the following was stated 
the opinion the court: ‘The general rule that payments made under 
mistake fact may recovered, although negligently made, but 
also settled that the drawee bill exchange which the drawer’s 
name has been forged accepts pays the same, can neither repudiate 
the acceptance nor recover the money paid, since bound know 
the drawer’s signature (Price Neal, Burr, 1354; Bank 
Bank Georgia, Wheat., 333; Nat. Park Bank Ninth Nat. Bank, 


| 
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Y., 77; Goddard Merchants Bank, id., 147). The 
risk paying out money upon the forged signature depositor one 

ich banker must assume, and the plaintiff had detected the 

when the checks were presented for payment would not have 
any loss, and possible that the defendant would not. 
opinion that the plaintiff has legal claim against the defendant, 
and for that reason the latter entitled judgment upon the merits, 
with costs.’ 

for the defendant likewise claims that the decision United 
States Chase National Bank (252 S., 485) controlling the 
‘facts the before me. There the United States Supreme Court, 
Mr. Justice writing the opinion, stated: ‘The complaint 
places the demand for recovery solely upon the forged indorsement 
neither negligence nor bad faith set up. the draft had been valid 
instrument with good title thereto some other than the collecting 
bank, nothing else appearing, the drawee might recover for money 
paid under mistake (Hortsman Henshaw, How. 177, 183). But 
‘here the whole instrument was forged, never valid, and nobody had 
better right than the collecting bank. Price Neal (1762, Bur- 
row’s, 1354, 1357) held that the drawee know the 
drawer’s hand, and that the former pay draft upon the latter’s 
forged name innocent holder not chargeable with fault, there can 
recovery. The plaintiff cannot recover the money, unless 
against conscience the defendant retain it. But can never 
thought unconscientious the defendant retain this money, when 
has once received upon bill exchange indorsed him for 
fair and valuable consideration, which had bona fide paid, without 
the least privity suspicion any forgery. And the doctrine an- 
nounced has been approved and adopted this court. (Bank United 
States Bank Georgia, Wheat., 333, 348; Hoffman Co. Bank 
Milwaukee, Wall., 181, 192; Leather Manufacturers’ Bank 
Morgan, 117 S., 96, 109; United States Nat. Exchange Bank, 214 
302, 311).’ 

plaintiff concedes the thoroughly established rule laid down 
Price Neal Burrow’s, 1354), Nat. Park Bank Ninth Nat. Bank 
(46 Y., 77) and other cases which defendant has referred, that 
bank honors its peril check its depositor, and fails detect 
forged signature the drawer must assume the loss. Plaintiff 
however, that such established rule has application the in- 
stant case because here the defendant not holder for value and cites 
authority Title Guarantee Trust Co. Haven (196 Y., 487). 
fact that this case just referred our Court Appeals, Justice 
Willard Bartlett writing for the court stated, referring the cases 
defendant, viz., Price Neal, National Park Bank Ninth 
National Bank, that ‘the doctrine these decisions, now found 
the rule formulated section 112 the Negotiable Instruments Law, 
applies only favor one who holder for value the instrument 
which turns out have been forged.’ 

opinion, and hold, that the defendant bank was not 
holder for value the check upon which received the $3,000 from 
plaintiff bank. The check was made the order Malsman, the de- 
fendant’s depositor, and purported indorsed its depositor. The 
defendant bank did not pay any money its depositor, and all that 
did upon receiving payment the check was credit the account 
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Jacob Malsman its books the sum $3,000. well settled that 
such credit does not constitute value the payment any consideration 
(Citizens Bank Cowle, 180 Y., 347; Albany County Bank Peo- 
ples Co-operative Ice Co., D., 47; Sobel Engels, 188 Supp., 
436). The mere crediting the amount the check the account 
defendant’s depositor and the absence any proper authorized 
withdrawal defendant’s depositor the sum represented said 
credit clearly establish mind that defendant bank did not become 
holder for value. true that $2,500 said sum $3,000 was paid 
out defendant, but such payments were made upon three forged 
checks drawn upon defendant upon the account its depositor Jacob 
Malsman. Such appropriation diversion the moneys the defendant 
received from plaintiff cannot constitute the defendant holder for 
value. The only money the defendant paid out was not upon the $3,000 
check, but upon three subsequent forged checks which had right 
honor. Such payments were nullities far the defend- 
ant’s depositor was concerned, and the payments upon the three forged 
checks could never under any circumstances properly charged against 
such account (Am. Exchange Nat. Bank Yorkville Bank. 122 
616; Leather Manufacturing Bank Merchants Bank, 128 S., 26; 
Morgan Mort. Trust Co., 208 Y., 218). seems therefore 
apparent that the cause the loss was the perpetration new 
forgeries which were honored through the negligence the defendant. 
view the foregoing opinion that plaintiff has established 
its right recover, and verdict therefore directed favor plain- 
tiff for the sum $3,000, with interest.’’ 


COLLECTING BANK LIABLE DRAWEE RELYING IN- 
CORRECT INFORMATION PAYING DRAFTS 

recent decision the Appellate Division the New York Su- 
preme Court bank which furnished false information the drawee 
draft without knowing the information false was held liable 
the drawee, who relied upon the information question paying the 
draft. The name the case Archibald Lewis Co. Banque Inter- 
nationale Commerce, 214 Supp. 366. The facts the case 
were follows: 

The plaintiff company, New York corporation, purchased from 
Georges Vemian, Varna, Bulgaria, certain merchandise, and two 
drafts for the purchase price were drawn the seller Varna the 
plaintiff company. The drafts were drawn the order the defendant, 
Paris bank. Vemian sent the drafts the defendant forwarded 
its correspondent New York for The defendant 
indorsed the drafts for collection the Banca Commerciale Italiana, 
and forwarded them the Banca Commerciale Italiana, Agency 
New York. 

The drafts were accompanied bills lading, insurance papers 
and other documents. the course time the drafts and 


; 
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ing documents were presented the plaintiff its place business 
New York, and the plaintiff refused them the ground that 
the consular invoices were missing. The defendant bank, upon being 
informed the plaintiff’s refusal accept the drafts, forwarded this 
information Vemian. represented the defendant that the 
consular invoices had been addressed directly the drawee, and the de- 
fendant then sent the following cable message the Banca Commerciale 
Italiana: 


328 consular invoices addressed directly drawee represent 
drafts unpaid return without expenses.’’ 


The Commerciale Italiana informed the plaintiff the con- 
tents this cablegram, and subsequently the drafts were accepted and 
paid. The proceeds were remitted the defendant bank and paid 
them Vemian. was later discovered that the bills lading which 
accompanied the drafts were forged, that goods had even been 
shipped, and that consular invoices had ever been sent Vemian. 
The defendant had knowledge these facts until after had paid 
the proceeds the drafts Vemian. Prior that time had believed 
the bills lading regular, and that the goods described therein had 
been shipped, and had also believed Vemian’s statement that the 
invoices had been sent the drawee. 

appeared that the defendant bank had office, agent repre- 
sentative Bulgaria. For long period prior the time when the trans- 
action discussed this action took place the bank had had dealings with 
Vemian, which had been regular every way and Vemian had always 
fulfilled his obligations. 

The plaintiff contended that was entitled recover the amount 
the drafts from the defendant for the reason that the plaintiff, when 
paid the drafts, relied the statement the defendant’s cablegram 
the effect that the consular invoices had been sent the plaintiff, and 
such statement was was held that the plaintiff was entitled 
recover. holding, the court said: 


defendant might have protected itself cabling the truth 
its cable, and inserted the words ‘Shipper states’ before saying ‘con- 
sular invoices addressed directly drawee.’ did not so. the 
contrary, sent message, the contents which were repeated its 
agent, the Italian Bank, plaintiff, which reasonably led the plaintiff 
believe the defendant bank itself had the consular invoices and had 
mailed them directly the plaintiff, that the defendant bank had 
personal knowledge the mailing the consular invoices. 

knowledge did not have. was admittedly relying the 
information received from Vemian. The statement the cablegram 
was made induce plaintiff pay these drafts. Plaintiff relied upon 
these representations, and believing the consular invoices had been 
sent direct, paid the money. Such representation was entirely false 
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and untrue. turned out, the bills were forged; goods 
were shipped consular invoices were ever sent. 

now well settled that where false representation made, 
consisting statement the person making the representation 
fact his positive knowledge, when fact had positive 
knowledge and knew had not, such reckless statement constitutes 
sufficient basis for recovery for false representations, fraud 
affirm positive knowledge that which one does not positively 
know. 

evidence uncontradicted that, without this representation, 
plaintiff would not have paid the drafts. true that, taking 
the drafts, plaintiff relied upon the indorsement the defendant the 
bills lading, and that plaintiff was also moved the profit the mer- 
chandise bid fair realize. The fact that the defendant’s false repre- 
sentations may not have been the sole inducing cause immaterial. 
Laska Harris, 109 599, 215 554, 557; Kley Healy, 
69, 74, 

“The defendant’s own witness, the manager the Italian Bank, 
testified that knew, about the 13th day October, that there 
was refusal pay these drafts because the shipping papers were in- 
complete; that himself investigated these papers and found them 
incomplete, there was consular invoice, and from his experi- 
ence handling such matters the past knew that consular in- 
voice was one the customary and necessary papers; and the evidence 
the case clearly shows that, the assurance had not been given 
the bank that these missing papers had been forwarded, the drafts would 
not have been paid. 

representation, therefore, was material fact. The repre- 
sentation was false. The defendant had knowledge whatever 
the existence the consular invoices. Such representation, made 
the bank, shown the evidence, induce the payment these 
drafts, and which representation was relied upon the plaintiff 
making the payment, gave plaintiff right action, and are the 
that the verdict favor plaintiff was fully sustained the 
evidence. 


CHECK SENT DRAWEE OVER CIRCUITOUS ROUTE 


The holder check required present the drawee bank 
within reasonable time after its fails present the 
check, the drawer will discharged from liability the extent any 
loss which sustains result the delay. For instance, ap- 
pears that the drawee bank failed prior the presentment and that the 
check would have been paid promptly presented, the drawer will 
discharged from liability. 

number cases, has appeared that check, instead being 
sent bank the place where the drawee located, has been for- 
warded bank some other place and result has not been pre- 
sented for payment until after the drawee’s failure. The liability 
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the drawer the check depends upon whether the presentment was made 
within what the law regards reasonable time. Such question was 
presented recent decision the Springfield, Missouri, Court 
Appeals, Marondi Vollenweider, published full among the legal de- 
cisions this issue. 

The facts showed that the plaintiff was resident Brogan, Ore., 
and that October 21st, the defendant gave the plaintiff Brogan 
his check for $1,207.95 payment for apples purchased from the plain- 
tiff. This check was drawn bank Vale, Ore. There being 
banks Brogan, the plaintiff mailed the checks, the first mail out, 
bank Ontario, Ore., which kept account. 

appears that Vale, which the drawee bank was located, about 
midway between Brogan and Ontario. the check its trip 
Ontario passed through Vale. 

The bank Ontario then sent the check its correspondent Port- 
land, Ore., some 400 miles away. The cashier the bank Ontario 
testified that his bank handled daily thirty forty checks drawn 
banks Vale and that was the custom his bank send such 
checks Portland, ‘‘which was the nearest clearing house that 
could 

The bank Portland delivered the check the Federal Reserve 
Bank Portland and this bank sent Vale, back along the same line 


which had traveled Portland. The check arrived Vale 
October 26th but was not paid, the reason being that the drawee bank 
had closed its doors two days before. The court held that the check 
had been presented within reasonable time and that the drawer, there- 
fore, still remained liable. The path traveled the check indicated 
the diagram below. 


PORTLAND 


BROGAN 


ONTARIO 


answer the contention that the check would have been paid 
had been sent direct the drawee bank Vale, the court pointed out 
that the great weight authority was the effect that collecting 
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bank guilty negligence sending check direct the bank 
which drawn. 

Oregon decision this effect cited. The court states that 
statute decision was introduced indicating that the laws Oregon 
were different this respect from the general rule. stating, the 
court seems have overlooked the fact that 1919 the state Oregon 
enacted statute authorizing collecting banks forward checks direct 
banks which they are drawn. (Laws 1920, Statutes 
similar import have been adopted number the other states. 
denying the defendant’s motion for new trial, the court said part: 


the facts presented, believe that our opinion accord 
with sound reason and good banking and supported the great 
weight authority. There nothing this record show that there 
was any clearing point Ontario Vale elsewhere through which 
the check might have been presented with less delay than was the result 
from the method followed. Neither there anything the record 
tending show that the time the Ontario National Bank forwarded 
the check its correspondent Portland that had any knowledge 
information the effect that the United States National Bank Vale 
was unsound bad condition. Rather the evidence this 
question the contrary. 

our opinion accord with the law, then, when bank 
receives item upon another bank the same county, out the 
town city where its own place business is, items upon banks 
adjoining nearby counties, such bank will its peril handle such 
item through the constituted agencies that sound banking experience 
has established. And though there clearing point nearby and 
nothing indicate that the bank upon which the item drawn un- 
sound, yet such item may not sent through the usual course except 
the law. 


DEPOSIT OVERDRAFT CHECKS DRAWEE BANK 


question involving the liability bank which permits one de- 
positor deposit his credit checks drawn another depositor against 
insufficient funds presented the case Gruber Bank America, 
City Court the City New York, April 14, 1926. 

appeared that depositor the defendant bank drew checks 
the bank, payable the plaintiffs them the plaintiffs. 
The plaintiffs requested the bank certify the checks, but were told that 
this was unnecessary the drawer had sufficient funds deposit 
meet them. The plaintiffs thereupon deposited the checks their credit 
the defendant bank. The bank subsequently revoked the credit and 
charged the checks back against the plaintiffs’ account, presumably 
because was discovered that the checks were overdrafts. was held 
that the bank was not liable the plaintiffs the theory cer- 
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tification, since certification must writing. But was further 
held that the bank would liable received the checks deposit 
and gave the plaintiffs unconditional credit. Since the action was 
brought the theory judgment dismissal was set 
aside and new trial ordered that the question whether the deposit 
the checks was received conditionally unconditionally might prop- 
erly presented. 
The decision the court full follows: 


action was brought recover from defendant bank the amount 
certain checks deposited with plaintiffs. The checks were drawn 
one Posternick the order the plaintiffs. They were drawn 
defendant bank which both plaintiffs and Posternick were depositors. 
Piaintiffs deposited same with defendant and received credit therefor 
due entry the deposit their pass book. The complaint alleges 
and the evidence established that the time immediately prior the 
time the deposit plaintiffs requested defendant certify the checks, 
which request the defendant stated that certification was unnecessary 
view the fact that the drawer had sufficient funds deposit 
cover the checks question and that plaintiffs, relying upon said rep- 
resentation thereupon deposited the checks. The bank subsequently re- 
voked the credit given plaintiffs and charged the amount the checks 
against plaintiffs’ account. 

case was tried the theory that the representation the de- 
fendant plaintiffs that the checks were good was tantamount 
certification and thereof. Under the Negotiable Instruments 
Law check defined bill exchange drawn bank payable 
(section 321) and operates only assignment the fund 
the the drawer with the bank when accepted and certified 
the bank (section 325), which acceptance must writing and 
signed the drawee (section 220). such acceptance having 
shown the court, the conclusion the case, dismissed the complaint. 
Plaintiff now moves set aside the dismissal upon the ground that even 
conceding the oral representation defendant that the checks were 
good was insufficient constitute certification and never- 
theless, under the authorities, the act the bank receiving the checks 
for deposit and the amount thereof plaintiffs’ had 
the legal effect irrevocably making the bank the debtor plaintiff 
the amount such 

the payee check which has not been accepted 
the bank upon which drawn, cannot maintain action against the 
bank, even though the maker has deposit sufficient funds pay 
(Hentz Nat. City Bank, 159 D., 745; Lipton Columbia Trust 
Co., 194 D., 384, 392). The right action vested the drawer 
and not the holder who merely stranger (O’Connor 
Mechanies Bank, 124 Y., 324). But where, here, the bank ac- 
cepted the checks for deposit, its rights, duties and liabilities are gov- 
erned its obligations its customer, and the rule liability far 
strangers are concerned not applicable. 

relation between bank and its customer that debtor and 
The deposit made customer legal effect loan. The 
rule unquestioned that upon deposit being made customer 
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bank the ordinary course business, money, drafts, 
received and credited money, the title the money, the drafts 

checks immediately vested and becomes the property the bank. 

The bank acquires title its implied promise pay equivalent con- 

sideration when called upon its depositor (Cragie Hadley, 

131; Met. Nat. Bank Loyd, Y., 530). Where commercial paper 
deposited with the bank may indicate its intention not assume 

the relation debtor and creditor crediting paper, while 

similarly the depositor, desires retain the ownership, may 

proper indorsement otherwise indicating such intention. 

likewise special contract course dealing usage, may the parties 

show that the relationship debtor and not established 

until collection has been consummated. 

the check presented for deposit drawn the depository 
bank, and such bank receives the same, crediting its customer with the 
amount thereof, has been held that such act title the check passes 
the bank and the bank becomes once the debtor the depositor. 
That when check presented for deposit the same though 
payment any other form was demanded. That the bank thereupon 
has the right reject it, refuse pay receive conditionally, 
but when accepts the same, either delivering the currency giving 
the depositor credit for it, the transaction closed between the bank 
and its depositor provided the paper genuine. That the giving 
eredit practically and legally the same paying the money the de- 
positor and receiving the cash again deposit (Oddie National City 
Bank, Y., 735; Consolidated Nat. Bank First Nat. Bank, 129 
D., 538; Downey Nat. Exchange Bank, E., 403; Levy 
Bank United States, Dall., 234; Williamsburg First Nat. Bank 
Mammoth Blue Gem Coal Co., 194 Ky., 580; Bolton Richard, Term, 
139). follows that the dismissal must set aside, but view the 
theory which the case was tried deem advisable that new trial 
should had order that the question whether the deposits ques- 
tion were received conditionally unconditionally may properly 
presented. Submit order accordingly notice.’’ 


BANK NOT LIABLE GUARANTY SIGNED CASHIER 

Where cashier bank, purporting act for the bank, enters 
into contract, the making which not within the apparent scope 
his authority within his implied authority cashier, the bank will not 
held liable the contract the absence proof that the cashier 
was expressly authorized make it. This point brought out the 
ease Indiana Quarries Co. Angier Bank Trust Co., 129 
Rep. 619, recent decision the Supreme Court North Carolina. 

Williams and Cooper, two officers the Angier Bank 
Trust Co., were named co-defendants with that bank. The com- 
plaint the action alleged that Cooper and Williams were 
president, and vice-president and cashier, respectively, the Angier 
Bank Trust Co., corporation engaged the general banking busi- 
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ness the town Angier, C.; that October 24, 1921, said cor- 
poration was planning and about undertake the erection new 
building Angier used partly bank; that Cooper, presi- 
dent, and Williams, vice-president and cashier, officers said 
corporation, were complete charge and control its business, and 
were acting for the corporation the matter erecting said building; 
that the defendants had employed Cole cut stone contractor 
for the said building, and that said Cole had made out the specifications 
for the cut stone required for the said building; that defendants ‘‘sent 
said order the plaintiff, and authorized and instructed this plain- 
tiff ship the defendants the amount cut stone specified said 
order, and signed written guarantee and for defendant bank, guar- 
anteeing unto the plaintiff make payment for all stone required for 
the bank building Angier, C., the order placed 
Cole.’’ was further alleged that the stone was shipped and that 
defendants failed pay for demand. 

The evidence showed that short time prior October 24, 1921, the 
plaintiff company, whose place business was Chicago, received 
from Cole written order for cut stone shipped Angier, 
Before the order the plaintiff sent representative 
Angier, where saw Williams, who was charge the defend- 
ant bank cashier. Williams, appeared, told the plaintiff’s repre- 
sentative that the bank was have new building. The plaintiff’s 
representative then asked Williams, cashier, guarantee payment 
for the stone which Cole had ordered. Thereupon Williams signed and 
delivered the plaintiff’s representative the following letter: 


Bank Trust Company, Angier, North Carolina. 
Cooper, President, Dunn, Gregory, Vice Pres’t. 
Williams, Vice Pres’t Cashier. The Indiana Quarries Company, 
Chicago, This certify that will guarantee pay- 
ment for all stone required for our bank Angier, C., per order 
placed Mr. Cole, who our cut stone contractor this opera- 
tion. The terms are sixty days from date invoice. Yours truly, 
Williams, Cashier.’’ 


Upon receipt this letter the plaintiff accepted Cole’s order and 
shipped the stone Angier. part the purchase price this stone 
was ever paid. 

appeared that the stone question was ordered for and used 
the construction building which the defendant bank had in- 
terest. The Williams Supply Company, whose secretary was Wil- 
liams, was the corporation responsible for the erection the building. 
did not appear that the plaintiff had notice that the defendant had 
interest the erection the building, for which the stone was ordered, 
that the defendant’s had personal interest therein. 


THE BANKING LAW JOURNAL 341 


There was evidence that Williams had express authority from the 
bank write the letter purporting guaranty the bank pay- 
ment for stone shipped the plaintiff, and there was evidence from 
which might inferred that the making the contract was within 
the apparent scope Williams’ authority cashier. The only question 
decided, therefore, was whether Williams, cashier the de- 
fendant bank, had any implied authority bind the bank guaranty 
Cole’s account with the plaintiff. The court held that Williams did 
not have such authority. Consequently, since Williams had neither 
express nor implied authority make the contract, and the making 
the contract was not within the apparent scope his authority, the bank 
could not held liable the contract. 

holding that Williams was without implied authority make 
the contract the court said: 


must noted that the cashier this case did not purchase stone 
fendant for the convenient transaction its business. The defendant, 
corporation, engaged the banking business under the laws this 
state, has the power purchase and hold such real estate shall 
necessary for the convenient transaction its business. Public Laws 
1921, 26. Whether cashier has implied authority purchase 
material for building erected his bank not presented 
this case. The debt for the stone was Cole’s debt, not the debt the 
bank. was primarily liable. Plaintiff contends that the bank 
liable only guarantor Cole’s debt. 

banking corporation under the laws this state, 
addition the powers conferred law upon private corporations, 
has power ‘by its board directors, duly authorized officers and 
agents, subject law, all such powers shall necessary carry 
the business banking, discounting and negotiating promissory 
notes, drafts, bills exchange, and other evidences indebtedness, 
receiving deposits, buying and selling exchange, coin, and bullion, 
loaning money personal security real and personal property.’ 
Cons. Stat. 1924, 220 (a); Public Laws 1921, §26. The 
words used the statute relative the powers corporations engaged 
the banking business under the laws this state are almost 
with those used the federal statute relative the powers national 
banks. U.S. Comp. Stat. 1918, 9661, 

the absence express grant authority, banking cor- 
poration, rule, has not the power become the guarantor surety 
the obligation another person, lend its credit any person. 
such power being conferred the National Bank this rule 
applies national banks.’ Banks and Banking, 284. 
‘Banking Associations from the very nature their business are pro- 
hibited from lending Magee Banks and Banking, 466. 
‘It not within the ordinary functions bank lend its credit, and 
authorized become guarantor, except where necessary pro- 
its rights where the guaranty relates commercial paper and 
incident the purchase and sale thereof, when the guaranty 
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especially authorized law.’ banking corporation can- 
not lend its another becoming surety, indorser guarantor 

these statements the law sustained numerous 
citations authority. 

exception has been made the general proposition herein 
approved, where the bank enters into guaranty for its own advantage 
Banks and Banking, 285, and authorities cited), where the bank 
has actually received benefit from one who has relied good faith upon 
the guaranty (Creditors’ Claim Co. Northwest Co., Wash. 
247, 142 670, 1917A, 737, Ann. Cas. 1916D, This 
will not avail the plaintiff the instant case, for, while the 
transaction its face purports for the advantage defendant 
incident the erection building for bank purposes, the 
making guaranty, even same within the power the bank, 
cannot held within the implied powers cashier. upon the 
appearing from the evidence this case the defendant, its 
board directors, whose powers are larger than those cashier 
Laws 1921, 48), had authority guarantee payment for 
stone shipped Cole, does not follow that the cashier, without ex- 
press authority from the board directors, was authorized bind the 
corporation guarantee. Clearly cashier has implied power 
make contract binding the bank which the bank itself has power 
make only under special circumstances. 

judgment nonsuit sustained. Defendant not liable 
plaintiff guarantor the payment for stone shipped upon the 
order Cole, for the reason that Williams, cashier, was without 
his letter dated October 24, 1921. Lack liability not determined 
the fact that defendant had interest the building for which the 
stone was ordered, that the cashier had personal interest 
the building which the stone was used. Even the facts 
had been otherwise, defendant could not held liable upon 
the guaranty its cashier, who had express authority make the 
guaranty, and whose authority cannot implied. the 
plaintiff’s misfortune that was not better advised the law when, 
upon the letter the cashier the guaranty the Angier 
Bank Trust Company, shipped the stone upon Cole’s 
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Consideration the Decisions Defining the Rights and Liabilities the Bank 
Its Depositors and Other Parties Connection with Forged Checks 


JOHN EDSON BRADY 


NOTE. This the eighteenth series articles dealing 
with the Law Bank Checks. Subsequent articles will take 
Presentment, Protest, Collection, Clearing and other phases 
this branch the law. 

Each article will made complete possible and will 
undertake refer every decision the American Courts deal- 
ing with the subject under discussion. 


102. 


Right drawee recover money paid forged indorse- 
ment. 


103. Effect drawee’s depositor’s drawee’s 
right recover. 


104. Rights bank collecting forged indorsement. 


105. Liability bank collecting forged indorsement owner 
check. 


102. 


Right drawee recover money paid forged indorse- 
ment. 

bank which has paid check drawn one its depositors may, 
upon discovering that indorsement the check forgery, recover 
the money from the bank person whom was 


96. Arkansas. Farmers’ Bank Trust Co. Farmers’ State Bank, 148 
Ark. 599, 231 Rep. 
Colorado. Interstate Trust Co. United States Nat. Bank, Colo. 185 


Pac. Rep. 260. 

First Nat. Bank Northwestern Nat. Bank, 152 296, 
Rep. 739. 

Iowa. American Express Co. People’s Sav. Bank, 192 Ia. 366, 181 
Rep. 701. 


Nat. Bank Robbins, Kans. 748, Pac. Rep. 487. 

Maryland. Williams Drexel, Md. 566. 

Massachusetts. Firat Nat. Bank City Nat. Bank, 182 Mass. 130, 
Rep. 24. 

Levy First Nat. Bank, Neb. 557, Rep. 354; First 
Nat. Bank Farmers Merchants Bank, Neb. 149, Rep. 430; 
First Nat. Bank Omaha Nat. Bank, Neb. 192, Rep. 810. 

New Hampshire. Star Ins. Co. New Hampshire Nat. Bank, 422. 

New Jersey. Harter Mechanics Nat. Bank, Law 578, Atl. Rep. 

New York. Oriental Bank Gallo, 112 App. Div. 360, Supp. 
561, Aff’d., 188 610, Rep. 1170; Corn Exchange Bank Nassau 
Bank, 74; Central Nat. Bank North River Bank, Hun (N. Y.) 114; 
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While bank bound know the signatures its depositors 
not required know the handwriting the indorsers checks drawn 
it. The payment the check the bank does not admit the 
genuineness the indorsements which The rule holds even 
case where the drawer makes the check payable his own order, 
and indorsed his name. acceptance payment such 
check the drawee admits only the genuineness the drawer’s signa- 
ture the face the check, and not the genuineness his indorse- 

has been held that bank may recover money paid check 
bearing forged indorsement notwithstanding the fact that the drawer’s 
signature also There are, however, decisions which deny 
recovery such case the theory that the bank bases its demand 
the forged indorsement, whereas would have been better 
position even had the indorsement been 

The right the drawee bank recover the money has paid 
check, indorsement which forged, placed upon the ground 
that the holder, negotiating the check, warrants that all prior in- 
dorsements are and this whether the holder indorses the 
check blank, qualifiedly, or, the case check payable 
bearer, transfers without The right also placed 


Muller National Bank Cortland, App. Div. 71, Supp. 62; 
Fifth Nat. Bank Central Nat. Bank, Hun (N. Y.) 559, Supp. 541; 
Bloomingdale National Butchers’ Drovers Bank, Misc. Rep. 594, 
Supp. 35; United States Mortgage Trust Co. Liberty Nat. Bank, 112 
Rep. 149, 184 Supp. 32, Aff’d., 185 Supp. 957; American Exchange 
Nat. Bank Yorkville Bank, 122 Misc. Rep. 616, 204 Supp. 621; Canal 
Bank Bank Albany, Hill (N. Y.) 287. 

Jones Brothers Citizens’ Nat. Bank, 160 Okla. 162, 233 

ep. 472. 

Pennsylvania. Second Nat. Bank Guarantee Trust Safe Dep. Co., 206 
Pa. 616, Atl. Rep. 72. 

Tennessee. People’s Bank Franklin Bank, 299, Rep. 716; 
Figuers Fly, 137 Tenn. 358, 193 Rep. 117. 


97. First Nat. Bank Northwestern Nat. Bank, 152 296, Rep. 
739. 

98. Beeman Duck, Mees. Wels. (Eng.) 251; Williams Drexel, 
Md. 566. See also Missouri Trust Co. Third Nat. Bank, 154 Mo. App. 89, 
133 Rep. 357. 

99. First Nat. Bank Northwestern Nat. Bank, 152 Ill. 296, Rep. 
739; Farmers’ Nat. Bank Farmers’ Traders’ Bank, 159 Ky. 141, 166 
Rep. 986; Greenwich Bank Chatham Phenix Nat. Bank, New York Supreme 
Court, April 20, 1926. 


United States Chase Nat. Bank, 241 Fed. Rep. 535, Aff’d., Sup. Ct. 
Rep. 361, 252 485; First Nat. Bank United States Nat. Bank, 100 Ore. 
264, 197 Pac. Rep. 547. 


Wellington Nat. Bank Robbins, Kans. 748, Pac. Rep. 487; Central 
Nat. Bank North River Bank, Hun. (N. Y.) 114; Oriental Bank Gallo, 112 
1170; People’s Bank Franklin Bank, Tenn 299, Rep. 716. 

Wellington Nat. Bank Robbins, 748, Pac. Rep. 487. 
warranties various kinds indorsers and persons transferring delivery with- 
out indorsement, see article published later. 
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upon ground that the forged indorsement transfers title the check 
and entitles one receive and retain the proceeds.* 

case where checks drawn bank depositor were paid 
indorsements forged employee the depositor and the em- 
ployee subsequently made restitution the depositor, was held that 
the drawee could not recover from the bank which collected the checks. 
The reason was that the drawee, not being liable its depositor, had 
sustained loss.5 

Where bank issues cashier’s check and later pays another 
bank forgery the payee’s indorsement, held that the issuing 
bank can recover the money from the bank which was 

has been shown that drawee bank under obligation, far 
the holder concerned, ascertain the genuineness payee’s 
indorsement before paying check, and its failure discover such 
forged indorsement promptly will not preclude from recovering the 
money which has paid But, while drawee bank not bound 
discover forged indorsement, should give prompt notice when has 
fact ascertained that has made payment forged indorsement. 
The same diligence giving such notice not required called 
for the giving notice but the notice should given 
within reasonable time after the forgery discovered.® 

action the United States recover money paid the de- 
fendant bank pension checks bearing forged indorsements, ap- 
peared that notice the fact that the indorsements were forged was not 
given for some time, some instanees six months, after the discovery 
thereof the United States. was held that there could re- 
covery under these circumstances, and this irrespective whether 
appeared that the defendant suffered any loss result the delay, 
the court saying: ‘‘When discovered, forgeries should not coddled, 
but should made known, both the public prosecutor and those 
immediately concerned, and any attempted test with reference the 


Negotiable Instruments Law, 42. 

Merchants’ Nat. Bank Federal State Bank, 206 Mich. 172 
Rep. 390. 

Farmers’ Bank Trust Co. Farmers’ State Bank, 148 Ark. 599, 231 
Rep. Yatesville Banking Co. Fourth Nat. Bank, Ga. App. 
Rep. 528. 

Corn Exchange Bank Nassau Bank, 74. this case the 
drawee bank learned sixteen months after had paid certain checks that the 
payees’ indorsements were forged. then promptly notified the bank which col- 
lected the checks. was held that the delay discovering the forgeries would not 
preclude the drawee from recovering from the collecting bank. 


Schroeder Harvey, Ill. 638. 


National Exchange Bank United States, 151 Fed. Rep. 402. 

New York decision was said: “In cases where negligence 
imputable the drawee failing detect the forgery, notice within 
reasonable time excused, provided notice the forgery is.given soon 
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question whether the party from whom recovery sought has suffered 
the delay wholly unsatisfactory, because the determination 
whether one who has suffered forgery may recoup himself more 
matter chances, which cannot estimated, than the result logical 
investigation particular 

has been held that drawee bank will not deprived its right 
recover the amount paid checks bearing forged indorsements 
delay giving notice unless the delay has worked the prejudice 
the party from whom recovery 

action drawee bank recover the amount paid 
check bearing forged indorsement, the recovery will limited the 
amount the check with interest. will not permitted recover 
the amount costs and counsel fees, incurred defending action 
brought against the payee the check, the 


103. Effect drawee’s depositor’s drawee’s 
right recover. 


Negligence the part depositor issuing his checks, 
discovering the forgeries, cannot used the collecting bank 
defense when sued the drawee bank the ground that the checks 
were paid forged 

But the drawee may precluded from recovering its own 
negligence. has been held, for instance, that drawee bank which 
paid check, after the drawer had stopped payment, could not recover 
the amount from the collecting bank upon discovering that the payee’s 
indorsement was forgery. another case appeared that, check 
having been lost, the drawer issued duplicate, writing the word 
across the face the check red ink. The drawee bank 
paid the duplicate and week later paid the original, bearing forged 
indorsement, collecting bank. was held that the drawee’s negli- 
gence paying the original after having paid the duplicate precluded 


10. National Exchange Bank United States, 151 Fed. Rep. 402. 

11. Merchants’ Nat. Bank Federal State Bank, 206 Mich. 172 
390. this case the drawee notified the collecting bank five days after learning 
the forgeries. was held that this was reasonable time, not appearing 
that the collecting bank had been injured the delay. 

12. Muller National Bank Cortland, App. Div. 71, 
Supp. 62. 

13. Corn Exchange Bank Nassau Bank, 74. 

14. William Conners Car Co. Manufacturers’ Traders Nat. Bank, 124 
Rep. (N. Y.) 584, 209 Supp. 406; United States Mortgage Trust 
Co. Liberty Nat. Bank, 112 Mise. Rep. (N. Y.) 149, 184 .Y. Supp. 32, Aff’d., 
185 Supp. 957; American Exchange Nat. Bank Yorkville Bank, 122 Misc. 
Rep. (N. 616, 204 Supp. 621; Second Nat. Bank Guaranty Trust 
Safe Dep. Co., 206 Pa. 616, Atl. 72. See also Jones Bros. Citizens’ Nat. 
Bank, 160 Okla. 162, 233 Pac. Rep. 472. 

15. National Bank Commeree First Nat. Bank, Okla. 787, 152 Pac. 
596. 


Rep. 
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from holding the bank which collected the original notwithstanding 
the forged indorsement 


104. Rights bank collecting forged indorsement. 
The same principles, which permit drawee bank recover from 
collecting bank the money paid check bearing forged indorse- 
ment, permit the collecting bank recover like manner from prior 

Upon being notified the drawee bank that has collected check 
forged indorsement, the collecting bank need not wait until sued 
the drawee before taking the next step. may refund the amount 
the drawee and, where the check was received from one its depositors, 
charge back against the depositor’s account, provided, course there 
are circumstances present which would constitute defense 
action the 

bank, having collected check forged indorsement, will not 
liable for the amount the instance the drawer. such case 
the drawer should not permit his bank, the drawee, charge the check 
against his account proceed against rather than against 
the collecting bank. Permitting the drawee charge the check against 
his account amounts ratification the 

But bank which has collected check forged indorsement and 
which has been held liable thereon will not allowed recover 
action against the Nor can the collecting bank recover 
action against the employer principal the 


Liability bank collecting forged indorsement owner 
check. 

Where bank receives check for collection and, after the check 

has been collected and the proceeds paid over the party from whom 


16. First National Bank Guaranteed State Bank, 106 Okla. 85, 233 Pac. 


Rep. 183. 

17. Rhodes Jenkins, Colo. 49, Pac. Rep. 491; Green Purcell Nat. 
Bank, Ind. 270; State Merchants’ Nat. Bank, 145 Minn. 322, 177 
Rep. 135; American Exchange Nat. Bank Yorkville Bank, 122 Mise. Rep. (N. 
Y.) 616, 204 Supp. 621; Mareuson Yorkville Bank, 147 Supp. 472; 
Geering Metropolitan Bank, 170 App. Div. 751, 156 Supp. 582; 
Second Nat. Bank New First Nat. Bank, Ohio (N. 56, Ohio App. 
68, Ohio 106; Jones Bros; Citizens’ Nat. Bank, 160 Okla. 162, 233 
Rep. 472; Wells Fargo Co. v..Simpson Nat. Bank, Tex. Civ. App. 636, 
Rep. 1024: See also Closter Nat. Bank Federal Bank, 285 Fed. 

ep. 138. 

Geering Metropolitan Bank, 170 App. Div. 751, 156 Supp. 
582; Oriental Bank Gallo, 112 App. Div. 360, Supp. 561, Aff’d., 

19. Cherbonnier Citizens’ Nat. Bank, Tex., 199 Rep. 307 

20. Manufacturers’ Bank Prudential Ins. Co., 102 Mise. Rep. (N. Y.) 339, 
168 Supp. 913. 

21. Ocala Nat. Farm Loan Assoc. Monroe Chambliss Nat. Bank, Fla., 


103 So. Rep. 609. 
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the check was received, discovered that the indorsement the payee 
other rightful holder the check was forged, the general rule that 
the bank liable the true owner the instrument. This 
conclusion reached the theory that the purchase check 
forged indorsement confers title and, contemplation law, does 
not bring about the transfer the check.?* 

Buckley Second Nat. was held that the payee named 
check, which was sent his agent and him wrongfully indorsed 
and cashed bank, which thereafter collected from the drawee, 


22. United States. Merchants’ Bank Washington National Capital 
Press, 288 Fed. Rep. 265. See also National Bank Commerce Tacoma Mill 
Co., 182 Fed. Rep. 

Alabama. Allen Mendelsohn Son, 207 Ala. 527, So. Rep. 

Arkansas. Schaap State Nat. Bank, 137 Ark. Rep. 309. 

Buena Vista Oil Co. Park Bank, Cal. App. 710, 180 Pac. 
Rep. 12; Palo Alto Mutual Assoc. First Nat. Bank, Cal. App. 214, 
164 Pac. Rep. 1124. 

Colorado. United States Portland Cement Co. United States Nat. Bank, 
Colo. 334, 157 Pac. Rep. 202. 

Illinois. Lindenthal Northwest State Bank, 221 Ill. App. 145; Independent 
Oil Men’s Fort Dearborn Nat. Bank, 311 278, 142 Rep. 458. 

Indiana. Indiana Nat. Bank Holtsclaw, Ind. 85. 

Kansas. Hope Vacuum Cleaner Co. Commercial Nat. Bank, 101 Kans. 726, 
168 Pac. Rep. 870. 

Kentucky. Meyer Chas. Rosenheim Co., 115 Ky. 409, Rep. 

Maryland. National Union Bank Maryland Miller Rubber Co., Md., 129 
Atl. Rep. 688. 

Michigan. Kaufman State Sav. Bank, 151 65, 114 Rep. 863. 

New Jersey. Buckley Second Nat. Bank, Law. 400; Dennis Metal 
Mfg. Co. Fidelity Union Trust Co., J., 123 Atl. Rep. 614. 

New York. Ellery v..People’s Bank, 114 Supp. 108; Wolfin Security 
Bank, 170 App. Div. 519, 156 Supp. 474; Moch Co, Security 
Bank, 176 App. Div. 842, 163 Supp. 277, 225 723; Jenn- 
ings President and Directors Manhattan Co., 203 App. Div. 802, 197 
Supp. 401; Salomon State Bank, Mise. Rep. (N. Y.) 324, 
Supp. 407; Deri Union Bank, Misc. Rep. (N. Y.) 531, 120 Supp. 813; 
Talbot Bank Rochester, Hill (N. Y.) 295; Johnson First Nat. Bank, 
Hun (N. Y.) 124; Robinson Chemical National 404. 

North Dakota. Crisp State Bank Rolla, 263, 155 Rep. 78. 

Tennessee. Pickle Muse, Tenn. 380, Rep. 919; Chism First 
Nat. Bank, Tenn. 641, Rep. 387; Farmer People’s Bank, 100 Tenn. 
187, Rep. 234; Knoxville Water Co. East Tenn. Nat. Bank, 123 Tenn. 
364, 131 447. 

Where one two joint payees, named check, wrongfully indorsed the 
names both, without the knowledge the other, and delivered bank for 
which bank collected the check and turned the proceeds over the party 
from whom the check was received, was held that the bank was liable the 
other payee action for conversion. Kaufman State Savings Bank, 151 
Mich. 65, 114 Rep. 863. 

The plaintiff, the case Indiana Nat. Bank Holtsclaw, Ind. 85, was 
pensioner the United States, his pension being payable the pension office 
Indianapolis. March, 1880, there being due the plaintiff the sum 
$582.20, the pension agent drew check for that amount payable the plaintiff’s 
order, and sent him, mail. The agent, however, mistake addressed the 
eheck “Plainfield, Ind.,” instead “Bloomfield, Ind., where the plaintiff 
resided. The check was eventually delivered another person whose name was the 
same the plaintiff’s and wrongfully indorsed the check and collected the 
proceeds. was held that, the plaintiff could recover the amount the check from 
the bank which was wrongfully indorsed and which collected from the 


23. Law 400. 
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recover the amount from the bank which cashed the check 
action for money had and received. was likewise held Farmer 
Peoples’ that bank, which check bearing forgery the 
payee’s indorsement was deposited, and which collected the check and 
paid the proceeds the depositor, was liable action the payee. 
Salomon State was held that, where checks were de- 
posited for collection the defendant bank upon forged payees’ in- 
dorsements, and collected the defendant, and the drawers subse- 
quently ratified the payments and cancelled the checks, the payees 
might, instead suing the drawers, maintain action against the 
defendant bank for the wrongful conversion the checks. 

The case Talbot Bank though involved 
certificate deposit, point. there appeared that the certificate 
was stolen from the mails and that, after the payee’s indorsement was 
forged, was deposited the defendant bank and collected from the 
bank which was issued. was held that the defendant was liable 
the owner the certificate. 

The fact that the payee check, collected forged indorse- 
ment, follows and reclaims part the proceeds the check from 
the forger does not deprive the payee the right hold the collecting 
bank liable for the But, recovery the payee will 
denied where fails give prompt notice the collecting bank upon 
discovering the fact that the check was paid forged indorsement, 
and appears that the bank the meantime had surrendered possession 
property belonging the forger out which could have protected 
And has been held that the collecting bank will not liable 
where the loss was due the drawer’s negligence, where the drawer, 
mailing the check, addressed the wrong city, where was de- 
livered one having the same name the payee, who wrongfully in- 
dorsed and collected 

There Pennsylvania decision, which holds, contrary the gen- 
eral rule, that bank which cashes check drawn upon another bank, 
upon forged indorsement the payee’s signature, not liable the 
this decision, appeared that the payee the check 
question had one time kept account the defendant bank, but 


100 Tenn. 187, Rep. 234. 
Mise. Rep. (N. Y.) 324, Supp. 407. 
Hill (N. Y.) 295. 
Lindenthal Northwest State Bank, 221 Ill. App. 
Brown People’s Nat. Bank, 170 416, 136 Rep. 506. The 
payee this case did not notify the bank until more than two years after the 
orgery. 

29. Slattery Co. National City Bank, 114 Rep. (N. 48, 186 
Supp. 679. But see Indiana Nat. Bank Holtsclaw, Ind. 


30. Tibby Bros. Glass Co. Farmers’ Mechanics’ Bank, Atl. 
Rep. 280. See also Feitel House Wrecking Co. Citizens Bank Trust Co., 
La., 106 So. Rep. 292. 
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had withdrawn it. bookkeeper the employ the payee forged the 
indorsement the payee upon check drawn upon another bank and 
had cashed the defendant, and the defendant due course collected 
the check from the drawee. was held that the money thus paid out 
the drawee bank was its own, and not its depositor’s, leaving the 
depositor’s account intact and way affected the payment, and 
that, while the payee still had right action against the drawer upon 
the original indebtedness, had claim against the defendant bank. 

Kentucky decision collecting bank was held free from liability 
under the following agent wrongfully indorsed 
checks payable his principal and deposited them his personal 
account. also deposited his account cash which collected for 
his principal and checks payable his order but belonging his 
principal. The agent misappropriated about $11,000, but appeared 
that the amount which remitted his principal exceeded this sum. 
The bank was held not liable the principal for the reason that was 
put upon notice only the ownership the checks payable the 
principal and not the cash and the checks payable the agent.*! 


31. Armour Co. Bank Lynch, 206 Ky. 340, 268 Rep. 1091. 


(To 


CHECK SENT DRAWEE OVER CIRCUITOUS 


respondent. 


Banking Decisions 
this department are pyblished each month all the important decisions the 


Federal and State Courts, involving questions pertaining the 
law banking and negotiable instruments 


ROUTE 


Maronde Vollenweider, Springfield, Missouri, Court Appeals, 279 
Rep. 774. 


October 21st, the defendant delivered the plaintiff 
Brogan, Oregon, check drawn bank Vale, Ore. There being 
banks Brogan, the plaintiff mailed the check promptly 
bank Ontario, Ore., which had account. The latter, 
accordance with its usual custom, sent the check correspondent 
Portland, Ore., some 400 miles away. This bank delivered the 
Federal Reserve Bank Portland, which sent back over the same 
line which had come Vale, where arrived October 26th. 
The drawee bank Vale, however, had failed October 24th. 

appeared that Brogan the north terminus branch 
line railroad running from Ontario and that Vale about midway 
between Brogan and Ontario this line. 

was held that the check was presented within reasonable time 
and that the drawer was, therefore, not discharged the delay 
presentment, although appeared that the check would have been 
presented before the failure the drawee had been sent di- 
rectly bank other agency Vale. 


Suit Maronde against Vollenweider. From judgment 
for defendant, plaintiff appeals. Reversed and remanded. 

Haymes Dickey, Springfield, for appellant. 

Haymes, Marshfield, and Coltrane, Springfield, for 


BRADLEY, J.—This suit account. Petition was filed 
Webster county, but the venue was changed Greene county, where 
the cause was tried before the court without jury, and the finding and 
judgment went for defendant, and plaintiff appealed. 


NOTE—For similar decisions see Banking Law Journal Digest (Third 


Edition) 1077. 
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The petition the usual form. The answer pleads discharge 
from liability, said plea being based upon the alleged negligence plain- 
tiff presenting check, given him defendant, within reasonable 
time. reply put issue the new matter pleaded the answer. 

Plaintiff resides Brogan, Or., and defendant Seymour, Mo. 
Defendant went Oregon 1921 and engaged buying and shipping 
apples, and did banking business the United States National Bank 
Vale, Or. Defendant purchased apples from plaintiff, and October 
21, 1921, gave plaintiff check the United States National Bank 
Vale, Or., for the sum $1,207.95. There was bank Brogan where 
plaintiff resides, did his banking business with the Ontario Na- 
tional Bank Ontario, Or., and with the United States National Bank 
Vale. Brogan the north terminus branch line railroad that 
runs out from Ontario. Vale about midway between Ontario and 
Brogan this branch line. receipt the check plaintiff mailed it, 
the first mail out, the Ontario National Bank, where had 
account. The Ontario National Bank sent the check its correspondent 
Portland, Or., and passed through the Federal Reserve Bank 
Portland and was presented the United States National Bank 
Vale, the bank upon which was drawn, October 26th, two days after 


this bank had failed, and payment therefore was not made. 
The learned trial court made finding facts follows: 


‘‘The court finds: That Brogan small town, without banking fa- 
cilities, the end branch line which leaves the Union Pacific Rail- 
road Ontario, Or. Ontario about miles distant from Brogan, and 
the town Vale said branch line about halfway between Brogan 
and Ontario. Vale, the time the matter controversy, had 
three banks, and Ontario had one more banks. There daily train 
each way said branch line between Brogan and Ontario, which train 
passes through Vale. There are express offices Brogan, Vale and 
Ontario. Some time prior October 20, 1921, defendant purchased 
certain apples from plaintiff agreed price, the amount sued for 
plaintiff. the afternoon October 20, 1921, the defendant gave 
the plaintiff check the United States National Bank Vale, Or., 
for the purchase price said apples. The plaintiff, the next morning, 
October 21, 1921, sent this check mail for deposit bank Ontario. 
This check passed through Vale and arrived the Ontario bank the 
afternoon October The Ontario bank, instead sending 
Vale for collection, forwarded the Northwestern National Bank 
the city Portland, Or., some 400 miles away, and said Northwestern 
National Bank sent said check the Federal Reserve Bank Portland, 
Or., and the Federal Reserve Bank then sent the check back over the 
same line had come through Ontario Vale, Or., for collection. The 
arrived Vale, Or., its return journey 26th day 
October, 1921. the meantime, namely, October 24, 1921, the 
United States Bank Vale closed its doors and stopped business 
about o’elock the afternoon. And when said check was presented, 
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United States National Bank Vale was closed, and the check was 
protested. That the town nearest Brogan containing banking fa- 
cilities the town Vale. 

court further finds that the defendant had sufficient funds 
the United States National Bank Vale.from the time the check was 
issued until the bank closed its doors pay this check and all other 
checks that had issued, and that said check would have been paid 
had been presented for payment prior the afternoon October 24, 
when the United States National Bank Vale closed its 
That plaintiff had been regularly keeping account said United 
States Bank Vale, and also kept account the bank Ontario. 
That said check had been sent directly bank other agency 
Vale would have been presented the regular course business 
the latest the afternoon October 22, 1921. That the forwarding 
the check through Vale Ontario and Ontario Portland, 
and then from Portland, Or., back over the same line through Ontario 
Vale was unnecessarily circuitous route, and delayed the presenta- 
tion the check such extent that the loss should fall upon the 
payee the check and not upon the drawer. That custom had been 
shown which will justify the forwarding said check such 
tous route, and that any such custom were shown would 
evasion the legal duty the Ontario bank present said check for 
payment within reasonable time.’ 


Plaintiff received the check about o’clock the afternoon 
October 20th and sent out the first mail thereafter, which was the 
next morning, for deposit his credit the Ontario National Bank. 
The deposition the cashier the Ontario National Bank was read 
evidence. testified that the check was received his bank some time 
the afternoon October 21st, and the amount thereof was placed 
plaintiff’s credit; that his bank handled daily checks drawn 
banks Vale; that his bank sent such checks the Northwestern 
National Bank Portland, which was the nearest clearing house; that 
the check was forwarded the evening October 21st; that the action 
taken the National Bank respecting this check the 
custom. 

plain that the check after reached the Ontario National Bank 
was handled all other checks banks Vale were handled, and 
plaintiff defeated must upon the theory that was guilty 
negligence: (1) not immediately taking mailing the check direct 
the United States National Bank Vale; (2) that was negligence 
the part the Ontario National Bank handle the check did 
all others drawn banks Vale. state the first proposition 
answer it. Defendant does not contend that plaintiff should have, 
the quickest means and manner, presented, person messenger 
other agency, the check the United States National Bank. Such 
conduct would have bespoken the character individual who usualiy 
loses his money placing more confidence old shoes, old cans, knot 
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holes, than the banks the country. Hence may pass the 
second proposition. 

statute decision was introduced, and claim made, that the 
laws Oregon, where all the transactions respecting the subject-matter 
this cause are different the laws the forum. check 
must presented for payment within reasonable time after issue, 
the drawer will discharged from liability the extent the loss 
the delay. Section 972, 1919. determining what 
reasonable unreasonable time, regard had the usage trade 
business respecting the instrument and the facts the particular 
case. Section 982, 1919. When conduct respecting the 
check measured the rule prescribed the statute not find 
that was remiss any particular. The great weight authority 
the effect that collecting bank which takes for collection paper pay- 
able distance guilty negligence sending direct the bank 
The following authorities and many others support the text quoted: 
Farley National Bank Pollock, 145 Ala. 321, So. 612, 
(N. 194, 117 Am. St. Rep. 44, Ann. Cas. 370; German National 
Bank Burns, Colo. 539, 714, Am. St. Rep. 247; Drovers’ 
National Bank Anglo-American Packing Provision Co., 117 
100, 601, Am. Rep. 855; Anderson Rodgers, Kan. 542, 
1067, 248; First National Bank Chicago Citizens’ 
Savings Bank, 123 Mich. 336, 66, 583; Minneapolis 
Sash Door Co. Metropolitan Bank, Minn. 136, 980, 
504, Am. St. Rep. 609; Western Wheeled Scrapper Co. 
Sadilek, Neb. 105, 765, Am. St. Rep. 550; Merchants’ 
National Bank Goodman, 109 Pa. 422, 687, Am. Rep. 728; 
Winchester Milling Co. Bank Winchester, 120 Tenn. 225, 
115; American National Bank Savannah Trust Co., 172 344, 
302; Wingfield Security National Bank, 491, 162 
309 Russo-Chinese Bank National Bank Commerce, 241 U.S. 
403, Ct. 652, Ed. 1065. 

The law stated, supra, the law the land generally, and the 
law Missouri. American Exchange National Bank Metropolitan 
National Bank, Mo. App. 451. The Ontario National Bank which 
plaintiff sent the check for collection and deposit proceeded the usual 
manner, and was not guilty negligence doing so. Herider Herider 
Phoenix Loan Association, Mo. App. 427; First National Bank 
Korn (Mo. App.) 179 721. Herider Herider Phoenix 
Loan Ass’n, supra, the court held that the forwarding bank was negli- 
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gent under the facts there obtaining, but discussing contention there 
presented the law was clearly stated. that case find this language: 


defendant seeks avoid the error the Metropolitan Bank 
sending the check Marshall instead Slater the contention that 
did not result any more delay than the law permitted. The argu- 
ment based the law that the holder check drawn bank 
distant place may place bank for collection and that such bank, 
has correspondent the place where the check payable, may 
the day receiving the next day, transmit corre- 
spondent some other place, who turn can wait until the next day 
after receiving transmit correspondent some other place, 

until reaches bank which has correspondent the place 
payment provided the route transmission not unreasonably 


The Ontario National Bank was acting for plaintiff, and that bank 
was not negligent, then course plaintiff was not. The mere fact that 
the check was sent rather long and circuitous route evidence 
bad faith negligence, such was the common route all checks 
under similar According conceded facts, may say, 
the check question was handled the National Bank Ontario 
were all other checks like similar origin. 

not deem necessary prolong this discussion. find 
substantial evidence this record sustain the conclusion reached 
below. According the law have found it, the National Bank 
Ontario had acted differently, that is, other than according the 
usual and procedure such cases, and payment the 
check had been refused, then said bank would have been guilty 
negligence. 

Whether given state facts constitutes due the pres- 
entation check the drawee bank question law. First Na- 
tional Bank Korn, supra. The facts here are not controverted, and 
they are not sufficient defeat recovery. The cause should reversed 
and remanded; and ordered. 


Motions for Rehearing and Modify 


BRADLEY, J.—Defendant has filed motion for rehearing, and plain- 
tiff has filed motion modify. The modification sought that, instead 
reversing the judgment and remanding the cause, the order revers- 
ing the judgment and remanding the cause, with direction enter judg- 
ment for plaintiff prayed for the petition. 

The motion for rehearing directed the proposition that 
reached erroneous conclusion the opinion filed. Under the facts 
presented, believe that our opinion accord with sound reason 
and good banking and supported the great weight authority. 


356 THE BANKING LAW JOURNAL 


There nothing this record show that there was any clearing point 

Ontario Vale elsewhere through which the check might have 
been presented with less delay than was the result from the method 
followed. Neither there anything the record tending show that 
the time the Ontario National Bank forwarded the check its cor- 
respondent Portland that had any knowledge information the 
effect that the United States National Bank Vale was unsound 
bad condition. Rather the evidence this question the contrary. 
The cashier the Ontario National Bank testified that the check, were 
all checks received his bank banks Vale, was sent ‘‘the North- 
western National Bank Portland, which was the nearest clearing house 
that could use.’’ Also, testified 


received the check did not know that the United States 
National Bank Vale was failing condition that was re- 


garded among the bankers that community being unsound 
financially.’’ 


Neither did the plaintiff nor defendant have such knowledge in- 
formation. the time the United States National Bank Vale failed 
plaintiff had deposit said bank ‘‘over $3,300,’’ and defendant had 
$8,400. 

Unless our opinion accord with the law, then, when bank re- 
ceives item upon another bank the same county, but out the 
town city where its own place business is, items upon banks 
adjoining nearby counties, such bank will its peril handle such 
item through the constituted agencies that sound banking experience 
has established. And though there clearing point nearby and 
nothing indicate that the bank upon which the item drawn 
unsound, yet such item may not sent through the usual course except 
the law. 

quite apparent that importance was placed the question 
knowledge information the part the National Bank On- 
tario that the United States Bank Vale was failing condition 
when the check was received the National Bank Ontario. This 
point arose during the consideration the motions presented. may 
that upon retrial issue fact may made this question. 
so, should determined. Both plaintiff and defendant are 
sense innocent, but there nothing here show that plaintiff his 
agent, the Ontario National Bank, was negligent, and unless such 
shown should prevail. 

The motions for rehearing and modify should both overruled 
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PAYMENT CHECK AFTER PAYMENT 
STOPPED 


Miller Chatham Phoenix Nat. Bank the City New York, New 
York Supreme Court, 214 Supp. 


Where bank, through mistake, pays check drawn upon after 
the drawer has directed stop payment, will not allowed 
recover the amount from the person whom the check was paid. 


Action Harris Miller against the Chatham Phoenix National 
Bank the City New York and Schwartz. From order 
granting motion for judgment the pleadings, and dismiss- 
ing counterclaim defendant first-named, and from the judgment en- 
tered thereon, said defendant appeals. Judgment affirmed, and con- 
troversy between defendant bank and defendant Schwartz remitted for 
trial. 

Kaye, Scholer, New York City, for appellant. 

Joel Kirschner, New York City, for respondent Miller. 

Kaplan, Kosman Streusand, New York City, for respondent 
Schwartz. 


WAGNER, J.—The court below correctly held the defendant bank 
indebted plaintiff for the sum $200. The bank official who paid 
the check had the opportunity ascertain whether the check 
eashed had, prior thereto, been ‘‘stopped’’ the maker. ‘‘It the 
right the bank reject [the check] refuse pay it, re- 

pays it, either delivering the currency, giving the party credit for 
it, the transaction closed between the bank and such party, provided 
the paper Oddie National City Bank New York, 
741, Am. Rep. 160. action for refund because mis- 
take fact will lie under the disclosed the instant 
ease. The above cited rule accord with commercial practice and 
essential business stability. 

The court below erred, however, failing dispose the 
versy between the defendant bank and the defendant Schwartz; the 
latter having been made party defendant upon motion the bank.. 
Schwartz the maker the check question, and the bank en- 
titled charge his account the amount paid, the evidence should 


establish that the payment Schwartz’s check was made prior the 


receipt the stoppage order. 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 1214. 
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Judgment affirmed, with $25 costs, and case remitted for the trial 
the controversy between the two judgment 
against the defendant bank affirmed, with $25 costs, and the contro- 
versy between the defendant bank and defendant Schwartz remitted 
the court below for trial. 


LYDON, (dissenting).—In this case associates have concluded 
that the judgment the pleadings granted favor the plaintiff 
against the defendant bank should affirmed, but, the court did not 
dispose the issues between the two defendants, that reversal should 
had the extent remitting the case back the court for trial 
the issues existing between the two defendants. 

opinion, all the issues between all the parties should sent 
back the trial court for disposition. cannot agree with asso- 
ciates that the Oddie National City Bank New York, 
735, Am. Rep. 160, authority which will support the judg- 
ment this case. careful reading the Oddie Case shows clearly 
that there was estoppel pais that case, and that, the interval 
between the time the bank cashed the check and when notified the 
plaintiff that the check was good, the plaintiff had been injured 
being deprived the opportunity retaining the check and pur- 
suing the maker, because that interval the maker had become in- 
solvent and had disappeared. The Oddie Case has been distinguished 
number times the Appellate Division this department, that 
the Appellate Division has pointed out that the wording the opinion 
the Oddie Case must not taken general proposition law 
for all cases, but must considered connection with the estoppel 
which the foundation the decision. The general rule set forth 
the Oddie Case and quoted the prevailing opinion distinctly says 

The bank its answer sets the defense that the stop payment 
order was issued before the check was and there nothing 
the pleadings show any change position the part the plaintiff, 
anything show was prejudiced. The record contains affidavits, 
which presumably were before the court, which stated that this 
was given for work done the matter the alteration coat, 
and that the defendant Schwartz, not being satisfied with the work, de- 
manded the return the check, which was refused, whereupon Schwartz 
told plaintiff would payment the check. The payee the 
check, therefore, had knowledge the fact that his agency had been re- 
voked, and with that knowledge his the check was fraud. 
Chrzanowska Corn Exchange Bank, 159 385, 173 App. Div. 
285, affirmed 122 877, 225 728. 

The motion which the judgment was entered was made the be- 
ginning the trial and before any evidence was taken. similar motion 
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had been made affidavits prior the trial before another judge 
the same court, and said motion was denied. appeal was ever taken 
from the order denying the motion. Thus the determination the first 
judge became the law the case far affected the right the 
plaintiff judgment the pleadings and strike out the defendant’s 
counterclaim. The granting the motion the trial judge amounted 
entertaining appeal from order judge the same. court, 
and unable find any provision the law for such practice. 
exception was duly taken the defendant bank, and think the excep- 
tion good, the action the trial court opinion constituted 
reversible error. 

Judgment and order should reversed, and the motion denied, and 
the cause remanded for the trial. 


SALE DRAFTS INSOLVENT BANK 


St. Louis-San Francisco Ry. Co. Millspaugh, Com’r Finance, 
Springfield, Mo., Court Appeals, 278 Rep. 786 


agent the plaintiff railroad purchased from bank drafts 
another bank and paid cash therefor. Payment the drafts was 
refused because the insolvency the bank issuing them. The 
railroad sought have its claim account the drafts allowed 
preferred claim against the assets the insolvent bank, but judg- 
ment was entered denying the preference. The judgment was based 
the theory that the relation created between the plaintiff and the 
bank the purchase the drafts was merely that debtor and 
appeal the judgment was that might 
determined whether the bank was insolvent when the drafts were 
drawn and whether those charge the bank knew was in- 
solvent. The court held that were determined that the bank 
was then insolvent and its insolvency was known those charge, 
the bank’s obligation the plaintiff would that trustee and 
the plaintiff would entitled preference. 


Proceeding the St. Louis-San Francisco Railway Co. against 
Frank Millspaugh, Commissioner Finance, and charge the 
liquidation Thomas Egger, Private Banker, have demand against 
the bank allowed preferred claim. From judgment denying the 
preference, plaintiff appeals. Reversed. and remanded. 

Miller, St. Louis, and George Goad and Mann Mann, 
all Springfield, for appellant. 

Timmonds, Lamar, for respondent. 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 130. 
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BRADLEY, J.—For convenience will refer the claimant and 
the commissioner finance plaintiff and defendant. 

Plaintiff had demand against Thomas Egger, Private Banker, 
whose bank had failed, and sought have this demand allowed 
preferred claim. The trial court denied preference, and plaintiff 
appealed. 

The facts are follows: Thomas Egger, Private Banker, conducted 
bank Lamar, Mo., May 13, 1924. Plaintiff’s station agent Lamar 
bought from Egger’s bank draft the sum $221.18 and gave cash 
therefor the sum $66 and the balance certain checks which plain- 
tiff held, all which checks were paid. The draft was drawn the 
New England National Bank Kansas City, Mo., May 14, 1924. The 
station agent bought another draft from Egger’s bank the sum 
$97.01. The agent paid $80 cash this latter draft and the balance 
checks, all which checks were paid. This draft was also drawn 
the New England National Bank Kansas City. These drafts were 
duly presented the New England National Bank, the drawee, May 
15, 1924, and payment was refused because Egger’s bank was then 
the hands the commissioner finance. 

Plaintiff was not depositor Egger’s bank, and, far appears, 
sustained relation with it, except that purchased these drafts for 
which effect paid the cash. Where bank sells draft another 
bank and receives the cash therefor, knowing having reason believe 
that insolvent, and that has not sufficient funds the drawee 
bank pay the draft, guilty fraud, and the purchaser such 
draft may, general rule, rescind the purchase and recover the money 
paid therefor, will have priority over general creditors. 
557, 184; Whitcomb Carpenter, 134 Iowa, 227, 111 825, 
appears that one Snyder was doing private banker 
under the name the Bank Olin, and, becoming insolvent, made 
assignment. few days prior the assignment, and when knew his 
bank was insolvent, and knew had funds his correspondent bank, 
Snyder sold plaintiff draft his correspondent bank for $190, re- 
ceiving full value for said draft. The draft was not paid, and Snyder 
failed return the money paid therefor, and thereupon plaintiff sought 
have his claim allowed preferred one. The lower court denied 
preference, but appeal this decision was reversed, and was held 
that the claim was entitled preference. 

Widman Kellogg, supra, the statement discloses that the plain- 
tiff was agent for the Great Northern Railway Co. and the Great North- 
ern Express Co., and that was his duty promptly remit funds re- 
ceived for these companies. was his custom remitting such funds 
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purchase drafts from the People’s State Bank and send the drafts 

remittance. From January the 25th, 1910, purchased four 
drafts from the People’s State Bank aggregating $1,074.95, and these 
drafts were drawn the Security National Bank, correspondent the 
‘People’s State Bank. These drafts were transmitted and presented, 
and payment refused because there were funds the People’s State 
Bank the drawee bank with which pay. People’s State Bank 
closed January 26th. these facts plaintiff’s claim was given 
preference. 

find case our own jurisdiction the facts which are 
similar the facts the cause bar are Whitcomb Carpenter 
and Widman Kellogg, supra. But Stoller al. Coates, Mo. 
514, the same principle law was applied. Stoller Coates ap- 
pears that one Earnest Colorado consigned plaintiffs Stoller Hill 

Kansas City ten cars cattle, with instructions sell and deposit 
proceeds the Exchange Bank Denver the credit the consignor, 
Earnest. The gross proceeds the sale amounted $3,769.75, and was 
the form draft. Stoller Hill’s bookkeeper, Hale, took this draft 
the Mastin Bank for the purpose carrying out instructions the 
consignor. The net proceeds payable the consignor were little less 
than the draft, the draft was deposited the credit Stoller Hill, 
and Hale, the, bookkeeper, thereupon drew the partnership check 
Stoller Hill the sum $3,757.56, the amount going the con- 
signor, making said check payable the bank themselves, and in- 
dorsed the name the partnership, and delivered this check 
the Mastin Bank with the request that place the proceeds the Ex- 
change Bank Denver the credit Earnest, the consignor. The 
Exchange Bank Denver was correspondent the Mastin Bank, 
the latter gave Hale the following receipt paper: 


Mastin Bank. 
City, Mo., Aug. 1878. 
Bank Denver, Colo.: Your account has credit $3, 757.56, 
deposited Stoller Hill, for use Earnest. 
respectfully, 
Mastin, Cashier. 


Stoller Hill once sent this memorandum Earnest, and the 
Mastin Bank sent copy the Exchange Bank Denver. Before 
reached the Exchange Bank, the Mastin Bank had closed and made 
assignment. The Exchange Bank refused charge the amount the 
Mastin Bank, place the use Earnest, pay Earnest. The 
consignor, Earnest, sued Stoller Hill and recovered, and the judg- 
ment paid. Thereupon Stoller Hill sought have their claim given 
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preference. The court held under the facts above stated that the funds 
remained the Mastin Bank impressed with trust and that the re- 
lation debtor and creditor between Stoller Hill and the Mastin 
Bank was not created. The case Stoller Coates, supra, cited 
Widman Kellogg, supra, sustaining the conclusion there reached, 
sustaining the proposition that where bank sells draft another 
bank and receives cash therefor, knowing having reason believe 
insolvent, and that has not the funds the drawee bank pay 
such draft, guilty fraud, and the purchaser such draft will 
allowed rescind the purchase and recover the money paid therefor. 

the case bar does not appear whether Egger’s bank had 
sufficient amount its credit the New England National Bank 
pay the drafts mentioned the record. may inferred, however, 
that there was sufficient credit the New England National Bank 
take care the two drafts. stated the record that was agreed 
that payment was refused when the drafts were presented because 
Egger’s bank was then the hands the commissioner finance. 
Whether Egger’s bank had sufficient deposit with the New England 
National Bank pay these drafts when drawn not regard con- 
trolling. The fact consequence whether Egger’s bank was insolvent 
when these drafts were drawn and those charge knew was 
then insolvent. The law requires that, when the commissioner finance 
shall have taken charge bank, shall forthwith give notice such 
fact all banks, trust companies, individuals, holding any assets 
the closed bank, and, after notice, one shall have lien charge 
against the closed bank for any payment, advance, clearance. Sec- 
tion 11709, 1919. think that this statute renders unimportant 
the question whether Egger’s bank the time the drafts were drawn 
had sufficient deposit with the New England National Bank pay 


them. may presumed that the commissioner did his duty 


ing notice. any event the drawee bank knew that Egger’s bank was 


the hands the commissioner, and that knowledge was sufficient for 


its refusal pay the drafts. 


This cause was tried agreed statement facts, but there 


agreement upon the question insolvency and knowledge such 
the part Egger those charge. These facts, seems were as- 
sumed, and preference was denied the theory that under the facts 
the relation debtor and creditor was created, that the transaction 
amounted mere purchase and sale, and that question trust 
was involved. There are cases holding, some which are collected 
and Legniti Mechanics Metals National Bank, 230 
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have different rule this state laid down Stoller Coates, 
supra. See, also, Bank Poplar Bluff Millspaugh (Mo. App.) 275 
579. 

The judgment should reversed, and the cause remanded, and 
ordered. 


ALTERED TRADE ACCEPTANCES ENFORCE- 
ABLE ACCORDING ORIGINAL TENOR 


Commercial Inv. Co. Whitlock, Springfield, Mo., Court Appeals, 


After three trade acceptances were signed and delivered, the date 
and the name bank where the bills should payable were filled 
across the face each, and the name the drawee was added. 
action the trade acceptances, brought holder due 
course, was held that the insertion the name the bank was 
material alteration, but that the addition the date and the name 
the drawee, who had already accepted the bills, did not affect the 
validity the bills. was also held that the holder could enforce 
payment the bills according their original tenor. 


Action the Commercial Investment Co. against Whitlock 
and another. Judgment for defendants, and plaintiff appeals. 
versed and remanded. 

Kemp, Cassville, for appellant. 


BRADLEY, J.—Plaintiff sued three trade bills 
exchange for $150. The cause was tried before the court and jury. 
The verdict and judgment went for defendants and plaintiff appealed. 

February 1922, Whitlock and Lines, under the part- 
nership name Whitlock-Lines, were conducting feed store Monett, 
Mo. the date mentioned representative the Guardian Food Co. 
New York City took defendants’ order for stock food amounting 
$450. the time the order defendant Whitlock, acting for his firm, 
accepted the bills sued on. the same day the order, but after the 
representative the food company had left town, defendant Whitlock 
decided had made bad bargain, and canceled his order telegram 
and letter addressed the food company New York. atten- 
tion was given the cancellation, and the feed was shipped, but de- 
fendants refused receive it. 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 76. 
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Plaintiff claims holder due course. Defendants contend 
that under the facts they may interpose any defense they had be- 
tween them and the food company. 

Defendants’ contention that they can rely upon the equities between 
them and the food company defeat plaintiff based upon alleged 
material alterations the bills after delivery defendants the food 
company. The bills were all the same form. were dated Febru- 
ary 1922, and were due, respectively, 60, and 120 days after date. 
The bill due April 1922, follows: 


Acceptance. 

113. Feb. 1922. $150.00. 

days after date pay order the Guardian Food Company 
one hundred fifty no/100 dollars. The obligation the acceptor arises 
out the purchase goods from the drawer. 
Whitlock-Lines, Whitlock, Monett, Mo. 

Apr. 1922. 

Guardian Food Company, 
Rockfeller, Secy.’’ 


Across the face the bill the following words were written: 


Accepted. 

Date, Feb. 1922. 
Payable First Nat. Bank. 
Whitlock-Lines. 

Whitlock. 


understand, after Whitlock signed and delivered the bills, 
and ‘‘First Nat. were filled across the face 
each. Also the name the drawee, Whit- 
lock, Monett, Mo.,’’ was added the lower left-hand corner after de- 
livery. does not appear when these additions were made, except 
that they were made prior February 20, 1922, when plaintiff pur- 
chased. Defendants further contend that the bills were incomplete 
when accepted them, that the name the drawee did not appear 
therein, and that, such being true, plaintiff did not and could not be- 
come holder due course. 

holder course defined our Negotiable Instruments 
Law (section 838, 1919) follows: 


holder due course holder who has taken the instrument 
under the following conditions: (1) That complete and regular 
upon its face; (2) that became the holder before was overdue, 
and without notice that had been previously dishonored, such was 
the fact; (3) that took good faith and for value; (4) that the 
time was negotiated him had notice any infirmity the 
instrument defect the title the person negotiating 
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far appears, plaintiff meets every requirement holder 
due course, defined the statute. The bills, when purchased 
plaintiff, were complete and regular their face, and plaintiff became 
the holder good faith and for value before they were overdue; and, 
when purchased, plaintiff had notice any infirmity defect 
the title the food company. Plaintiff, other words, had notice 
the equities existing between the food company and defendants grow- 
ing out the transactions resulting defendants accepting the bills. 
Section 911, 1919, reads follows: 


alteration which changes: (1) The date; (2) the sum payable, 
either for principal interest; (3) the time place payment; (4) 
the number relation the parties; (5) the medium currency 
which payment made, which adds place payment where 
place payment specified, any other change addition which 
alters the effect the instrument any respect, material altera- 
tion. 


Section 910, 1919, reads: 


negotiable instrument materially altered without the 
assent all parties liable thereon, avoided, except against 
party who himself made, authorized assented the alterations and 
subsequent indorsers. But when instrument has been materially 
altered and the hands holder due course not party the 
alteration, may enforce payment thereof according its original 
tenor. 


When the First National Bank was designated the place pay- 
ment, place payment was added when none was theretofore specified, 
and such addition under the facts was material alteration. Section 
911, supra. Section 800, 1919, provides that, where acceptance 
instrument payable fixed period after sight undated, any 
holder may insert therein the true date acceptance. the in- 
sertion the date the acceptance did not affect the validity the 
bills. Defendants accepted the bills, and thereby admitted that they 
were the drawees, and are estopped from defending the ground that 
there was drawee designated the original bills. Daniel Ne- 
gotiable Instrumnts (6th Ed.) 486, 497; Cye. 570; 299, 
471; Davis Clark, 16; Peto Reynolds, Exch. 410. Also 
the rule that, where the drawee’s name left blank, such may 
filled under implied authority like any other blank. Cyc. 570 
and 620; Clay Funkhouser Banking Co. Dobyns al., 213 Mo. App. 
468, 255 946. The point was not directly ruled the case last 
but the rule mentioned was fully recognized. 

Under section 910, supra, plaintiff, who, the evidence, 
holder due course, can enforce payment according the original 
tenor the bills, notwithstanding the material alteration. See, also, 
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730; Munroe Stanley, 220 Mass. 438, 107 1012; Broadway 
Nat. Bank Heffernan, 220 Mass. 247, 107 921; Washington 
Finance Corp. Glass, Wash. 653, 134 480, (N. 
1043. Plaintiff’s case, therefore, upon bills which have place 
payment designated. 

not necessary discuss instructions. They were bottomed 
upon erroneous notion the law applicable the facts the case. 
might mention also the law applicable proof indorsement, 
where alleged holder due course suing, and where the answer 
raises the question ownership. See Bank Bernie Blades, (Mo. 
App.) 247 806; Metropolitan Discount Co. Indermuehle (Mo. 
App.) 272 1037. 

The judgment should reversed and cause remanded, and 
ordered. 


SURETY INDEMNIFYING COUNTY TREASURER 
ENTITLED PAYMENT OUT 
GUARANTY FUND 


State rel. Davis, Atty. Gen., State Bank Gering, Supreme Court 
Nebraska, 206 Rep. 758 


state bank gave surety bond county secure the return 
the county treasurer money deposited the latter excess 
per cent. the capital stock the bank. Thereafter the bank 
became insolvent and receiver was appointed wind its affairs. 
The surety company, demand the county treasurer, paid 
the latter the amount its liability the bond and took from the 
treasurer assignment the rights and remedies the 
treasurer against the bank the extent the amount paid the 
surety. this action, was held that the surety was entitled 
have its claim for the amount paid the county treasurer allowed 
preferred claim against the bank and paid out the guaranty fund. 


proceeding the state, the relation Clarence 
Davis, Attorney General, against the State Bank Gering,, which 
Peterson was appointed receiver. From judgment refusing pay- 
ment claim the National Surety Co. New York out the guar- 
anty fund but allowing general claim, the claimant appeals. Re- 
versed and remanded, with directions. 

Honnold Clarke and Fitzgerald, all Scottsbluff, for ap- 
pellant. 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 330. 
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Skiles, Lincoln, and Mothersead York, Scottsbluff, for 
appellees. 


DAY, J.—The State Bank Gering, located Gering, Nebraska, 
became insolvent and closed its doors September 28, 1922. Thereafter 
proper proceeding receiver was duly appointed take charge 
the assets the bank and wind its affairs. During the course 
the receivership the National Surety Co. New York filed claim with 
the receiver for $10,764.02 and asked that allowed preferential 
claim and paid out the guaranty fund. The receiver objected the 
claim being allowed preferred claim. the conclusion the testi- 
mony the trial court refused the claim preferred claim, but allowed 
general claim. From this judgment the claimant has appealed. 

the time the bank failed Schmidt, the county treasurer 
Scotts Bluff county, had deposit the bank, his official capacity, 
$49,505.02. 

appeared that June 1921, the State Bank Gering, prin- 
cipal, and the Natianol Surety Co. New York, surety, executed 
bond favor the county Scotts Bluff the sum $10,000. Gen- 
erally speaking, the provisions the bond were idemnify the county 
for money deposited the bank the county treasurer excess 
per cent. the paid-up capital the bank; that the bank would 
pay per cent. interest the amount, based the average daily bal- 
ances, and would pay the entire sum upon the written demand the 
county treasurer. 

the time the failure the bank, and during the term the 
bond, the county treasurer had deposit the bank $49,505.02 
public money belonging the county, said sum $33,255.06 was money 
excess per cent. the capital stock the bank and was money 
protected the bond the extent the amount the bond. 

Schmidt, county treasurer, filed claim with the receiver for $49,- 
505.02 and asked that allowed preferred claim and paid out 
the guaranty fund. March 19, 1923, the court allowed the county 
treasurer $16,250 preferred claim, the same being per cent. the 
paid-up capital and surplus the bank. was evidently the theory 
the court that the amount deposits which the county treasurer could 
legally make, and which would protected the guaranty fund, was 
limited per cent. the capital stock and surplus the bank. 
the balance the court withheld its judgment, but later refused 
allow the same preferred claim. 

February 1924, the county treasurer made demand upon the 
surety for the amount for which was liable the bond, wit, $10,- 
764.02, which sum the surety then paid the county treasurer. There- 
upon the county treasurer delivered the surety written assignment 
whereby sold, assigned and transferred the surety the sum $10,- 
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deposit the bank and thereby subrogated the claimant all 
its rights and remedies against the bank with respect said sum. The 
claim the surety company based the assignment, well upon 
the equitable doctrine subrogation. 

first urged the receiver that the amount the deposit 
excess per cent. the capital stock the bank not protected 
the guaranty fund, and the court having allowed the claim the treas- 
urer that amount, further sum could legally allowed 
claim against the guaranty fund. Under the decisions this court this 
position longer tenable. The same proposition was urged State 
People’s State Bank, 111 Neb. 126, 196 912, 1018, 
and opinion prepared the writer and adopted divided 
court was held: 


county treasurer, violation section 6193, Comp. St. 
1922, deposits county funds state bank, excess per cent. 
the capital stock such bank, the depositors’ guaranty fund not 
liable for such excess.’’ 


that case rehearing was granted, and opinion adopted 
divided court (111 Neb. 136, 198 1020), the former opinion was 
vacated and set aside, and was held: 


county treasurer deposits public funds state bank 
excess per cent. the paid-up capital stock said bank, the entire 
deposit within the protection the depositors’ guaranty 


think this last announcement must regarded the settled 
rule this state. Under this rule the entire sum deposited the treas- 
urer was under the protection the guaranty fund. The treasurer 
would have been within his rights demanding and receiving the entire 
sum from the guaranty fund. Instead doing this demanded and 
received from the surety company $10,764.02, which claimed was due 
under the terms the bond, and return assigned the claimant all 
his rights and remedies against the bank with respect said sum $10,- 
764.02 and released the surety from further liability. 

not clear how the sum $10,764.02 was arrived at, but, 
view it, immaterial. The treasurer; well the county, had the 
right sell their claim any part any person who was willing 
buy. the transaction the claimant became the assignee pro tanto 
the entire claim the treasurer and the 

Considerable argument made the proposition whether the 
surety subrogated the rights the obligee paying the bond. 
Inasmuch the claimant the owner the claim assignment 
interest the treasurer and the county, the extent $10,764.02, the 
question equitable subrogation may immaterial. may not out 
place, however, say that recent case held that surety 
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bond given state bank secure deposit subrogated the 
rights the depositor such money when has paid the amount due 
such deposit. State Kilgore State Bank, 112 Neb. 856, 201 
901. that case was also said that paid surety much entitled 
subrogation unpaid surety, unless some equity intervenes. The 
decisions which reference has been made completely answer: the ob- 
jections the receiver the allowance the claim. 

fairness the trial court, well the counsel for the re- 
ceiver, may said that the decisions this court which are con- 
trolling this case were not public the time the claim was disal- 
lowed the trial court. 

From what has been said would seem follow that the claimant 
assignee the treasurer and the county was entitled have his claim 
$10,764.02 allowed charge upon the guaranty fund. 

The judgment the district court reversed and remanded, with 
directions enter judgment conforming the views expressed herein. 
Reversed. 


BANK’S RIGHT APPLY DEPOSIT DE- 
POSITOR’S UNMATURED NOTES 


Feakes International Trust Co., United States District Court, 
Fed. Rep. (2d) 668 


bank which holds promissory notes may, upon the insolvency 
the maker, apply the maker’s deposit the satisfaction the 
notes, although the notes have not matured. 


Equity. Action Richard Feakes, trustee bankruptcy, 
against the International Trust Co. and others. Decree for respondents. 
Harry Talty, Boston, Mass., for plaintiff. 
Blodgett, Jones, Burnham Bingham, Boston, Mass., for de- 
fendants. 


LOWELL, J.—The question decided this case whether, 
after petition bankruptcy has been filed, banker may apply the 
payment time notes not yet due the amount deposit standing the 
the bankrupt maker the notes. the answer this ques- 
tion the affirmative, will not necessary consider the effect 
the transaction earlier date which demand note was substituted 
for the time notes. 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 612. 
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The Supreme Court the United States has held, Studley 
Boylston Bank, 229 523, Ct. 806, Ed. 1313, that bank 
may apply the amount deposits with overdue note the 
bankrupt. this opinion expressly stated that the bank need not 
wait until sued the trustee bankruptcy and then claim set-off, 
but may apply the deposits the debt due the bankrupt it. Ap- 
parently has not yet been decided the Supreme Court the United 
States that bank may this when the notes have not matured. The 
law, however, laid down the lower courts, under the present bank- 
ruptey Act (Comp. St. 9585-9656), well under the act 1867 
(14 Stat. 517), the effect that bank may set off the deposits 
bankrupt depositor against his notes which are not yet due. Lowell, 
Bankruptcy, 258; Collier, Bankruptcy (13th Ed.) 1611; Reming- 
ton, (3d Ed.) 1455; Black, Bankruptey (3d Ed.) 550. 

Following the decision the Studley Case, hold that bank may 
apply the deposits the payment the depositor’s notes which have 
not yet matured. 

Decree for the respondent. 


DEPOSITOR HELD ENTITLED PROTECTION 
DEPOSITORS’ GUARANTY FUND 


State rel. Davis, Atty. Gen., Farmers’ Merchants’ Bank 
Walton, Supreme Court Nebraska, 206 Rep. 158 


depositor bank, upon learning that funds deposited his 
account had been misappropriated the bank’s cashier, asked 
have the wrong righted and have his deposit converted into time 
deposit, drawing interest. The cashier told him that the bank would 
pay interest the deposit, but rate was agreed upon. The bank 
later became insolvent. was held that the depositor’s failure 
sue the bank recover the amount misappropriated the cashier 
did not amount ratification the misappropriation, 
him from claiming the protection the depositors’ guaranty 
fund. 


PER CURIAM.—The receiver the Farmers’ Merchants’ Bank 
Walton, insolvent, has appealed from the judgment the district court, 
allowing the preferred claim one Ossenkop, and directing its pay- 
ment from the depositors’ guaranty fund. 

The undisputed facts are that Ossenkop deposited $3,015 the bank; 
that, without his authority, the cashier the bank drew checks against 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 330. 
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account and appropriated the money for the use the bank. 
Ossenkop discovered that his money had been misappropriated, asked 
have the wrong righted, and expressed wish have the deposit con- 
verted into time deposit drawing interest. The cashier told him that 
the bank would pay interest upon the deposit, but rate was agreed 
nor does the record disclose when the cashier made the statement 
that the bank would pay interest. 

The receiver insists that, since Ossenkop was advised, long prior 
the bank’s failure, that his money had been misappropriated, had 
ratified the wrongful act not bringing action against the bank 
recover the amount the deposit, and now estopped from claiming 
the protection the depositors’ guaranty fund. 

this view cannot assent. Ossenkop did not consent the 
wrongful act. complained from time time. His relation 
the bank depositor was never changed. The bank was liable him 
depositor, and upon its failure the depositors’ guaranty fund was 
liable for the payment the claim. 

The district court allowed Ossenkop interest from the date the 
money was wrongfully withdrawn from his account the bank’s 
think this was error. The deposit never was changed 
time certificate, interest-bearing deposit. The record does not 
disclose the date when the cashier said the bank would pay interest 
the nor was any rate agreed upon. this state the record, 
the deposit would not draw interest except from the date the al- 
lowance the claim the district court. 

The judgment the district court therefore modified, 
allow Ossenkop’s claim for $3,015, payable out the depositors’ guar- 
anty fund, with interest thereon per cent. from the 10th day 
May, 1923, the date the allowance the claim the district court. 
modified, the judgment 

Affirmed. 


AGREEMENT PAY CHECKS NOT ENFORCE- 
ABLE ONE NOT PARTY THERETO 


Witzman Lieberg, Supreme Court Minnesota, 205 Rep. 257 


The defendants orally agreed with Lieberg, who operated mill, 
that should buy wheat from local elevator company and pay for 
giving checks the bank which the defendants operated, and 
that they would take all the flour made the plaintiff and pay such 
checks were presented the bank. Lieberg bought wheat and 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 1025. 
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made flour which the defendants received and paid for without knowl- 
edge that two checks drawn the defendants’ bank favor the 
elevator company were outstanding. Subsequently, the plaintiff, 
assignee the company, sued the defendants the checks. was 
held that the defendants were not liable the checks the com- 
pany was not party the contract whereby the defendants agreed 
pay checks drawn Lieberg. 


Action Nick Witzman against Benjamin Lieberg and others. 
Verdict for plaintiff against Israel Sjoberg and another, and they ap- 
peal from order denying their alternative motion for judgment not- 
withstanding the verdict for new trial. Reversed, with directions. 

Robert Knutson, Roseau, Halvor Steenerson and Theodore 
Neils, both Crookston (John Lind, Minneapolis, counsel), for 
appellants. 

Rowe, Crookston, for respondent. 


WILSON, Bros. owned mill Badger. They sold 
contract Ben Leiberg. operated it. was need money. 
Sjoberg Bros. orally agreed with him that should buy wheat from the 
local elevator, herein referred the company, and pay for the same 
giving his checks the Roseau County National Bank, which they 


operated, with notations such checks showing amount wheat and 
price per bushel, and that they would take all the flour made and would 
pay such checks presented the bank. Leiberg bought wheat and 
made flour, which Sjoberg Bros. received. The company sold wheat 
Leiberg for $583.50, which was not paid. The account was assigned 
plaintiff. This action recover the amount, with interest, evidenced 
two checks drawn Leiberg the Roseau County National Bank 
in.favor the company. Leiberg did not answer. Sjoberg Bros. did, 
and denied liability, claiming that they had paid Leiberg for the flour, 
but verdict was returned against them for $651.61. They have ap- 
pealed from order denying their alternative motion for judgment 
notwithstanding the verdict for new trial. 

has been suggested that the conversation constituting the contract 
made Leiberg the agent appellant. Agency arises where the prin- 
cipal authorizes the agent make engagements the name the prin- 
cipal. Dunnell’s Dig. Agency depends upon the will the prin- 
either expressed implied from the particular circumstances. 
Graves Horton, Minn. 66, 568; Blexrud Kuster, 
Minn. 455, 1140. Leiberg never assumed act such agent 
nor was recognized the company the agent appellants. The 
facts are insufficient establish the relation prineipal and agent. 

Respondent attempts sustain the verdict this case upon the au- 
thority First National Bank Rogers-Amundson-Flynn Co., 151 
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Minn. 243, 186 575, which holds that one whom goods are 
consigned for sale receives the consignment with notice that the con- 
signor has made draft him the credit the goods, bound 
the draft; that is, that may not take and retain the consign- 
ment with such notice and repudiate the draft. But the case under 
consideration appellants had notice, when they received the flour, that 
the company had any claim, and not such claim was in- 
volved the case cited, where plaintiff had advanced the money buy 
the very cattle which the consignee took with full knowledge. fact 
does not appear that they had any flour hand when they learned 
this claim. They operated three stores which they sold flour, and 
they paid for the flour sending checks the bank deposited 
the Leiberg. They made final settlement with him May 
1922, and then had knowledge the two outstanding checks which 
had given the company. The record does not show that the company 
knew the agreement between appellants and Leiberg. was not 
party that agreement. has not shown itself entitled any benefits 
therefrom. Appellants have not done anything create their liability 
it. 

The company was stranger this contract, and cannot maintain 
action upon it. The facts not bring within the doctrine Jef- 
Rep. 618, and Clark Clark (Minn.) 204 936. Appellants did 
not undertake perform any duty obligation due from Leiberg 
the company. This contract was made primarily the interest and for 
the benefit the parties the contract. Clark Hennessey Con- 
struction Co., 122 Minn. 476, 142 873. 

There privity contract between the company and appellants. 
Plaintiff stands the place the company. 

Reversed, with direction enter judgment for defendants notwith- 
standing the verdict. 


ASSIGNEE NON-NEGOTIABLE NOTE EN- 
TITLED SUE THEREON 


Casten Windett, Supreme Court Kansas, 240 Pac. Rep. 398 


person whom non-negotiable note given insurance 
company payment for insurance premium assigned after 
maturity may maintain action for the collection the note even 
though contains stipulation that not transferable. 


similar decisions see Banking Law Journal Digest (Third 
Edition) 771. 
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Action Albert Casten against Windett note, begun 
before justice the peace. appeal the district court, demurrer 
plaintiff’s bill particulars was sustained, and plaintiff appeals. 
Reversed and remanded, with directions. 

Albert Casten, Quenemo, and Stavely, Lyndon, for 
appellant. 

Leonard, Quenemo, and Crum, Lyndon, for appellee. 


HOPKINS, J.—This controversy involves the question whether the 
assignee non-negotiable note which contained stipulation that 
was not transferable may recover from the maker. The action was filed 
before justice the peace. The bill particulars alleged that the 
note was assigned the plaintiff after maturity and for valuable con- 
sideration. appeal was taken from the judgment the justice 
the peace the district court, where demurrer plaintiff’s bill par- 
ticulars was sustained the ground that failed state cause 
action. The plaintiff appeals. 

The defendant contends that the clause transfer the 
note was absolute; that the plaintiff acquired rights virtue the 
assignment him, and was, therefore, not the real party interest. 
the other hand, the plaintiff contends that all rights and the 
note and the debt evidenced thereby became vested him from the time 
its assignment, which was after its maturity, subject any equities 
defenses the defendant might have against the original payee. The 
note reads: 


The company authorized insert this note the num- 
ber and date policy. 

value received (in policy No. ——, dated the day 19—, 
issued the Continental Insurance Company New York) 
promise pay said company, order, their office Chicago 
New York, with expenses collection and attorney’s fees, and without 
relief from valuation appraisement laws, the sum $173. 25, the 
day September, 1921, with interest the rate per cent. 
this note paid before three months from date, then interest 
charged. And hereby agreed that, case non-payment 
this note maturity, this company shall not liable for loss during 
such default, and the policy, for which this note was given, shall lapse 
until payment made this company New York, its western 
department Chicago, and, event such non-payment, the whole 
amount the note may declared earned, due, and payable, and may 
collected law. Given payment for policy insurance. The 
said policy may canceled any time compliance with provisions. 
hereby understood and agreed that this note not transferable. 

Quenemo this 9th day February, 1921. 

Windett.’’ 


Corby, Kan. 464, 470, was said the opinion: 


3 
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common law chose action was negotiable, even assign- 
able. equity every chose action except tort was assignable, but 
was assignable subject all equities that might set against it. 
Under our statutes every chose action assignable except tort, the 
same was equity (Civil Code, [R. 60—402]), and under 
our statutes (the same equity) subject, after assignment, all 
equities that may set against it, unless negotiable bond, 
negotiable bill exchange, negotiable promissory note.’’ 


question much like the present one was considered Fisher 
Bank, Kan. 268, 124. There note was payable ‘‘the 
Ryan Estate The administratrix transferred the note the 
bank which brought suit. The defendant contended that the note was 
non-negotiable, was payable only the estate; that the plaintiff could 
not become the owner thereof, and therefore had capacity sue. 
the opinion was said: 


while the indorsement, unauthorized, would not convey the 
ownership the note, was sufficient give the indorsee the power 
collect. This court has repeatedly held that person who has the 
naked legal title note may collect the same suit, even though the 
money, when collected, belongs another. this case the 
bank, reason the want authority the administratrix indorse 
the note, may not the owner thereof, and the proceeds the note, 
when collected, may belong the estate, but this would not prevent the 
bank from maintaining this Page 272 (94 125). 


Cas. 832, was said: 


the owner note, for reasons satisfactory himself, as- 
signs another, thereby vesting him the full legal title, the as- 
signee becomes, far the debtor concerned, the real party in- 
terest. When the obligor sued such assignee (no claim 
innocent purchaser being involved), can make any defense could 
have made against the assignor, fully protected against another 
action, and way matter the slightest concern him what 
arrangement between the plaintiff and the original creditor occasioned 
the 


Rullman Rullman, Kan. 521, 106 52, was said: 


defendant has right insist that action against him 
shall brought the real party interest, the statute provides, 
but the purpose the statute has been attained the defendant not 
shut out from defenses and counterclaims and will fully protected 
the judgment from any further liability the same Syllabus 


the opinion this language was used: 


one assigns his another for collection, authorizes 
him sue for its thereby gives such other the character 
real party interest, and effectually concludes himself the 
transferred claim. The relation between these parties little con- 
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cern the defendant debtor has the opportunity make all his 
defenses and will protected payment the one bringing the 
308], Mr. Justice Mason suggested what was conceived ‘the true 
rule, general, not universal, application, that, far affects the 
question the right the plaintiff maintain the action, the only 
inquiry open the defendant whether the plaintiff has such title 
the note that payment made him would complete 
defendant from any further Pages 523, 524 (106 53). 


There are contracts where stipulation against transfer held 
good. See Williston Contracts, 787, 422. For instance, may 
agreed that contractual duty shall not delegated; that agree- 
ment convey real estate may contain the provision that the vendee 
shall not assign his right conveyance. insurance policies 
common prohibit the assignment before loss. The principles govern- 
ing such cases are not applicable here. the instant case defendant 
may assert any defense may have against the note the same 
could have done against plaintiff’s assignor. See Manley Park, 
Kan. 400, 557, 967, Ann. Cas. 832; Graham Troth, 
Kan. 861, 92; Greene McAuley, Kan. 601, 133, 
308; Stanley Penny, Kan. 179, 875; Security Nat. 
Bank Home Nat. Bank, 116 Kan. 530, 227 365; 56; Weber 
Rosenheim, Ill. App. 72; Sands Curfman (Tex. Civ. App.) 177 
161; Ralph Anderson, 187 Cal. 45, 200 940. 

are opinion the note was assignable and plaintiff’s bill par- 
ticulars stated cause action. 

The judgment reversed, and the cause remanded, with directions 
overrule the demurrer. 


NOTE EXECUTED CORPORATION’S PRESI- 
DENT WITHOUT AUTHORITY NOT 
ENFORCEABLE 


Montrose Land Inv. Co. Greeley Nat. Bank Greeley, Supreme 
Court Colorado, 241 Pac. Rep. 527 


action the plaintiff bank promissory note the de- 
fendant company denied the execution the note. The note 
question was signed the company its president and attested 
its secretary. The president was not authorized the by-laws the 
company execute notes, and the court held that the fact that the 
company, its conduct, held out the president its general man- 


similar decisions see Banking Law Journal Digest (Third 
Edition) 307. 
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ager did not give him the power borrow money issue negotiable 
paper. The court further found that could not held that the 
company’s conduct had led the bank believe that the company’s 
president had the power execute the note. The court held be- 
cause appeared that the bank’s cashier, who was director the 
company, knew that arrangement had been made for supplying the 
company with funds and that stood need money, and had 
reason believe that the president had authority execute the 
note. The bank contended that the company had ratified the execu- 
tion the note, but the evidence did not show ratification. There- 
fore, since the note had been neither executed nor ratified the 
company judgment for the plaintiff was reversed. 


Action the Greeley National Bank Greeley against the Mont- 
rose Land Investment Co., corporation. Judgment for plaintiff, and 
defendant brings error. Reversed, with directions enter judgment 
for defendant. 

Hodges, Wilson Rogers and Henry Vidal, all Denver, for 
plaintiff error. 

William Kelly and Clay Apple, both Greeley, for defend- 
ant error. 


DENISON, J.—Upon trial the court, the bank, defendant error, 
had judgment against the Montrose Land Investment Co., plaintiff 
error, upon promissory note. The company brings error. 

The plaintiff error will referred the Montrose Co., the 
defendant error the bank, and the Greeley Loan Co., which figures 
herein, the loan company. The Holly Sugar Corp. will referred 
the sugar company. 

The defendant denied the execution the note, pleaded want 
consideration (which was Alden Carpenter, Colo. 87, 
91, 904), and that plaintiff had notice these defenses. All other 
defenses can reduced these two. reply, plaintiff denied notice; 
also alleged ratification, which was more than realleging execution, 
Lynch Smyth, Colo. 109, 634, and added nothing. 

These issues, therefore, were three: (1) Execution vel non; (2) con- 
sideration vel non; (3) notice vel non. 

The court made formal findings, but only opinion. can- 
not regard the so-called findings the opinion controlling. Jones 
Boyer, Colo. 568, 193 492; Soule Kunkle, Colo. 221, 223, 
205 529; MeMillan Harbert, Colo. 161, 162, 219 1070. There 
was then judgment without findings, and must regard the case 
all findings were for the plaintiff. 

The note question was signed the Montrose Co. Hoffman, its 
president, and attested Riley, its secretary, dated June 1921, and 
payable demand. Its only consideration was previous note from 
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the Montrose Co. the Greeley Loan Co., corporation under the con- 
trol and management Hoffman, signed the same way, dated March 
1921, and due June Ist, and discounted the bank through Neill, its 
April 11, 1921; this note was canceled and surrendered when 
the note suit was delivered. 

The Montrose Co. was promoted Hoffman. Carlton, president 
the sugar company, and Neill, arranged with him that the proposed 
company should financed the Holly Sugar Co. the advancement 
what money needed; that should purchase and improve land 
Mesa county and sell farmers promote the cultivation there 
beets, which the sugar company needed. The stock, except two three 
shares, was equally divided between the sugar company, Neill, Hoffman 
and Moynihan. The corporation was organized accordingly Decem- 
ber, 1919. the times question Hoffman, Moynihan, Neill, Riley 
and one Armstrong, who lived Illinois, were the directors. The sugar 
company paid for own stock and for Neill’s and Hoffman’s 
and Moynihan’s. They gave their notes for the price theirs and 
secured them the stock which was issued them. The sugar com- 
pany continued make advances for some time, and not shown 
that ever refused Hoffman was president and made the note 
the loan company, which have mentioned. April the bank 
discounted it. The ostensible consideration was advances the loan 
company. There much dispute and argument whether there 
were such advances and whether the Montrose Co., other than Hoffman 
and Riley, knew them, but, view our decision upon the other 
issue, this becomes immaterial. June 11, 1920, Hoffman gave the note 
suit. 

Upon the first issue: Was the note executed? The answer de- 
pends (1) whether Hoffman had authority execute it, and (2) 
whether its execution was ratified the company. 

Had Hoffman authority? that is, there evidence justify the 
court finding? Under the by-laws was his duty sign ‘‘all 
and other instruments writing authorized the 
board directors There was such authorization. 
His authority, then, must sought outside the by-laws. borrow 
money execute promissory note are not powers incident the office 
the president ordinary corporation. The bank, however, claims 
that the Montrose Co., permitting Hoffman manage and com- 
pletely control its affairs, has held him out its agent with power 
give negotiable paper. The conduct the Montrose Co. without doubt 
made Hoffman its general manager, but not, ipso facto, with power 
borrow money make notes. Morris, Colo. 304, 310, 
206 575; Schramm Liebenberg, Colo. 516, 345. general 
agent carry business has not, ipso facto, power borrow money 
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issue paper, Sanford Cattle Co. Williams, Colo. App. 378, 381, 
889; Schramm Liebenberg, supra; Ruedy Alamosa Nat. Bank 
(Colo. Sup.) 235 350; Rizzuto English Lumber Co., 
Colo. 413, 728, unless such action necessary incident the busi- 
ness the principal. The land and investment business carries such 
incident. Every lawyer knows that corporations such business act 
their board directors such matters; the by-laws this company 
had provided, the financing the company had all been provided for 
through the Holly Sugar Co., and Hoffman had never, far the 
record shows, executed any promissory notes without the board’s au- 
thority except these two. The conduct principal tacitly conceding 
powers agent works two ways, evidence tending show 
actual authority and way estoppel, e., misleading some one 
believe that there actual authority. the present case the evidence 
shows that there was actual authority, and the bank was not misled 
because the Neill, was director and one the original or- 
ganizers the Montrose Co., knew the arrangement that had been 
made for supplying that company with funds, and that stood 
need money, and had reason believe that Hoffman had authority. 
The bank knew only through Neill, was not misled. 

Was there ratification? The answer must be, The bank 
ratification silence and failure repudiate after knowledge. 
Ratification requires knowledge the principal all the 
the transaction. The Montrose Co., except Hoffman and Riley, who 
made the notes, and Neill, who was acting for the bank, knew nothing 
the first note until after had been taken the second, and nothing 
the second until after Hoffman’s death, which was December, 1921, 
and the 29th that month Carlton repudiated the notes letter 
the bank. The evidence that all that the company knew, the 
28th October, 1921, was that there had been note the loan com- 
pany, that had been renewed, which was untrue, and that the loan 
company claimed was given cover advances. that time knew 
nothing the transactions with the bank, and there evidence that 
knew them till December. Here was ratification silence. 
must then say that the execution the note not supported the 
evidence. follows that the issues consideration and notice are 
immaterial. 

argued that the note had been repudiated August, 1921, 
the bank might have recouped its loss out the loan company, which 
was then solvent; but counsel seems overlook the fact that the loan 
company was not liable the note suit, and the note which in- 
dorsed had been paid and June. follows that the mere 
silence and failure repudiate the note suit did not harm the bank 
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Union Co. Rocky Mtn. Nat. Bank, Colo. 248, the 
first note, its ratification material only the question considera- 
tion. Even was ratified, that ratifies, not the second note, but only 
the consideration theteof, and the note itself still stands without au- 
thority. 

The judgment reversed, with directions enter judgment for the 
defendant. 


MAKER EXECUTING RENEWALS NOTES 
AFTER TRANSFER LIABLE 
TRANSFEREE 


First Nat. Bank Alta Bensene, Supreme Court Iowa, 206 
Rep. 122 


Three notes given the defendant for the purchase price cor- 
porate stock were purchased for value the plaintiff bank. When 
the notes fell due the defendant executed renewal notes. When sued 
upon the notes the defendant attempted rescind the contract 
purchase the stock the ground fraud, and pleaded such re- 


defense the action. was held that the execution 
the renewal notes, which took place after the defendant had had 
opportunity learning the alleged fraud, deprived him any 
right which might have had rescind the contract for the pur- 
chase the stock and therefore could not plead the rescission 
the contract defense the action. further defense, the 
defendant alleged that the original notes were delivered condition 
that they should used collateral and should not transferred. 
was held that this condition was waived the execution re- 
newal notes after the transfer the original notes the plaintiff. 


Action law upon three promissory notes. The defense was that 
the notes suit were given the defendant renewal indebted- 
ness incurréd the purchase corporation stock, and that the original 
notes given the defendant for such stock were obtained from him 
fraudulent representations, and that the defendant afterwards rescinded 
the purchase. The jury rendered verdict for the defendant upon 
which judgment was entered, and the plaintiff appeals. Reversed. 

Whitney Whitney, Storm Lake, for appellant. 

Bailie Edson, Storm Lake, and Healy Breen, Ft. Dodge, 
for appellee. 


EVANS, J.—It appears from the record that October and 
again December 13, 1919, the defendant purchased certain corpora- 


similar decisions see Banking Law Journal Digest (Third 
Edition) 1108. 
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tion stock the Cement Products Company Spencer, Iowa, and gave 
his notes therefor. These notes were sold for value the plaintiff. 
they fell due the hands, each note respectively was taken 
the defendant executing and delivering his renewal note there- 
for. Later renewals were made successively each note; the interest 
being paid the defendant, and partial payments the principal 
being made him. This suit being brought the plaintiff, the de- 
fendant purported rescind the contract purchase the stock, 
the ground fraud, and thereafter pleaded such rescission de- 
fense the present notes. The question now presented for our con- 
sideration whether the defendant had, previous conduct, lost the 
right rescission. The fraudulent representations charged the de- 
fendant may summarized follows: 


(1) That the corporation owned all the property which operated, 


the real estate. 

(2) That the stock was valuable, and worth $125 per share, and that 
the stock paid per cent. dividend, and had paid high per 
cent. dividend. 

That the corporation had indebtedness. 

The defendant charged that these representations were made the 
stock salesman, and one Anderson, director and vice-president 
the plaintiff bank. The financial condition the corporation ques- 
tion for the several years its existence was shown the witness, 
both parties, and his testimony was accepted without dispute. ap- 
pears that this company operated four plants, viz., Spencer, Sac 
City, Mason City and Lanesboro the same county. The falsity 
representation was specified follows: That the land 
the plant Lanesboro was leased only and not owned; that the company 
had never paid dividend per cent.; that December, 1919, the 
company carried indebtedness nearly $400,000. 

The testimony Radford shows that for many years, and 
1920 and 1921, the corporation had been successful and profitable its 
that had paid cash dividend regularly and 
the first part the year 1920, being quarterly dividend per 
that one time its undivided profits amounted more than 150 
per cent., which was distributed stock dividend; that the principal 
business the corporation was the manufacture and sale cement 
tile; and that its net sales amounted approximately half million 
dollars annually. The statement its condition December, 1919, 
showed $49,000 bank, and $52,000 undivided profits, over and 
above all liabilities, including all capital stock issued. Its liabilities 
current accounts amounted approximately $400,000. against this, 
its current accounts and notes receivable amounted more than $500,- 
000. This statement the financial condition the company was sent 
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the close the year each stockholder, including the defendant. 
Likewise the close the year thereafter statement the financial 
condition the corporation was sent every stockholder. The testi- 
mony this witness shows also that the payment dividends ceased 
May, 1920, and none had been paid since that date. The explanation 
made the witness was that the business depression which came upon 
the country 1920 and 1921 stopped all demand for their product. 
Their principal effort thereafter was sell the product hand, rather 
than manufacture more. The plants are all maintained and kept 
ready resume their manufacturing whenever demand can found 
for their product. 

The defendant must held have known the facts here recited 
long prior the date his attempted rescission, April 24, 1923. 
must held have known them also long prior the execution the 
notes suit. Whether the representations specified him were false 
not, need not now The financial statements sent him 
disclosed what extent they were true, and what respects they were 
false, such. 

One the contentions the defendant that delivered the 
original notes conditionally, and that the condition was that they should 
used collateral and should not transferred. Assuming, but not 
conceding, that such agreement amounted conditional delivery, 
the fact remains that the corporation did sell the notes the plaintiff, 
and that they were presented when due the defendant, and that 
obtained extension time executing renewal notes therefor. Suc- 
cessive renewals were made and successive extensions time obtained, 
total number fourteen times. Nothing could clearer than that 
thereby waived the condition, any. further appears that 
December, 1921, the defendant brought action against Anderson, 
eharging him with the fraud which resulted his purchase the stock, 
and demanding from him the recovery the purchase price. This 
suit was pending the district court for some period time, and was 
withdrawn the defendant. Thereafter executed the notes suit 
herein and obtained another extension time thereby. 

avoidance the natural effect his conduct, the defendant puts 
forward the claim that Anderson, vice-president and director the 
bank, was party the fraud, and that, the time some his re- 
newals, Brown, the president the bank, assured him that the cor- 
porate stock was all right. these facts were otherwise sufficient 
avoid the ratifying effect the defendant’s conduct, yet appears also 
that both Anderson and Brown had all connection with the bank 
prior the execution the notes suit. never was 
executive officer the bank, although defendant’s pleading charged him 
That the right rescission, any ever had, had been fully 
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lost the defendant beyond fair debate. Spitler Perry Town Lot 
Improvement Co., 189 Iowa, 709, 179 69; Farmers’ Mer- 
chants’ Savings Bank Jones, 196 Iowa, 1071, 196 57; Grimes 
Savings Bank 197 Iowa, 1393, 199 365. 

The sole authority relied the defendant support the judg- 
ment below Anthons State Bank Bernard, 194 Iowa, 1090, 191 
283. That case has been overruled. See Grimes Savings Bank 
McHarg, supra. 

The plaintiff’s motion for directed verdict ought have been sus- 
tained. That being overruled, the plaintiff’s motion for judgment not- 
withstanding the verdict ought have been sustained. 

The judgment below accordingly reversed. 


LIEN MORTGAGE NOT DISCHARGED 
EXECUTION RENEWAL NOTE 
AND NEW MORTGAGE 


Walker Farmers’ Bank Kendrick, Supreme Court Idaho, 238 


Pac. Rep. 968 


person who was indebted the plaintiff bank upon two notes, 
one which was secured chattel mortgage, executed new 
note place the other two, and also executed new mortgage 
covering the property covered the former mortgage, and de- 
livered this new mortgage the bank security for the payment 
the new note. The original note and copy the original mortgage 
were marked paid the bank and delivered the maker. The 
original mortgage had been duly filed for record, but the new mort- 
gage was never filed. Subsequently the maker the note became 
bankrupt, and the bank sold the property described the mortgages 
and applied the proceeds the payment the indebtedness. 
action the trustee bankruptcy recover for the alleged con- 
version the property the bank was held that the bank had 
the right sell the property. The court’s reasons for holding 
were that the original indebtedness was not discharged the 
execution the new note and mortgage, and that, since the original 
mortgage was not satisfied released record the manner pro- 
vided statute, the lien the original mortgage was still upon the 
property when the bank took possession thereof, and consequently 
the bank was entitled the property even though the new mortgage, 
not having been filed, was void creditors and did not bind the 
property for the indebtedness. 


similar decisions see Banking Law Journal Digest (Third 
Edition) 684. 
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Action Walker, trustee the estate Elbert Kuykendall, 
bankrupt, against the Farmers’ Bank Kendrick, for conversion 
chattels. Judgment for defendant, and plaintiff appeals. Affirmed. 

Warren Truitt and Orland, both Moscow, for appellant. 

Oversmith, Moscow, for respondent. 


J.—Elbert Kuykendall was indebted re- 
spondent bank the sum $2,800 February 19, 1920, and that 
date made and delivered the bank his promissory note for said sum, 
and chattel mortgage secure the same was executed due form 
him and his wife the bank covering personal property, the subject 
this action. This mortgage was duly filed for record the county 
which the property was situated and which Kuykendall lived. The 
due date the note and mortgage was October 1920. October 28, 
1920, there was unpaid upon the principal and interest said note and 
mortgage the sum $1,761.25. 

October 29, 1920, the bank also held Kuykendall’s note given 
the Craig Store for $415, and that date new note for $2,176.25, 
place the other two, was made and delivered the bank Kuy- 
kendall and his wife, and new mortgage, covering the same property 
that was covered the former mortgage, was duly executed, 
edged, and delivered the bank security for the payment the new 
note. Thereupon the original note and duplicate copy the original 
mortgage were marked paid the bank and delivered Kuykendall, 
but the subsequent mortgage was not placed file for record the 
recorder’s office that time nor all. further payments were 
made upon said indebtedness. 

March 15, 1921, Kuykendall filed his petition and 
was duly adjudged bankrupt. April 1921, his creditors elected 
George Walker, the plaintiff herein, trustee the estate. 
about March 31, 1921, the bank received and took possession said 
property described each said mortgages and sold the same for 
$900, applying the proceeds said indebtedness. This action was 
brought the trustee against the bank for conversion. 

The only question the case whether not the bank had 
chattel mortgage lien this property, valid against the creditors 
the time took possession and sold the same. the contention 
the appellant that the first mortgage was discharged payment and 
that the subsequent mortgage, never having been filed for record, was 
void against the 

The court found that the indebtedness, which was secured the 
prior mortgage, had not been paid, except $623.75 the principal, and 
the interest October 29, 1920; that said chattel mortgage, and the 
debt secured the same, had not been released operation law 
any act intent the part the respondent, and was full force 
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and effect the time the said Kuykendall was adjudged bankrupt 
and the time the appellant was appointed trustee the estate. 

Appellant contends that the evidence conclusively shows payment 
the original note and mortgage. relies mainly upon the case 
Fidelity State Bank Miller, Idaho, 778, 162 244. not 
think that case point, for the decision the Miller Case upon the 
theory that was expressly agreed between the bank and Miller that 
the old note and mortgage should not renewed the execution 
the new note and mortgage, but that the old note should paid and the 
mortgage satisfied, and the new paper should taken evidencing 
new and original obligation. the decision that case the Supreme 
Court meant simply enforce this express agreement between the parties. 

this case the witness who was the cashier the bank 
and handled the transaction, testified that the note and mortgage 
October 29th was renewal the old note and mortgage, taken tem- 
porarily and until additional security the nature crop mortgage 
executed. undisputed, however, that upon the note and 
mortgage October 29th being executed and delivered, the old note 
and copy the mortgage was marked paid the bank and given 
Kuykendall but the original mortgage was not otherwise satisfied 
released record. 

course the note and mortgage only evidence agreement 
between the parties giving rise contractual relation. The note evi- 
dences obligation pay certain amount given time, and the 
mortgage evidences lien fixed upon property securing that amount. 
Ordinarily renewal paper not treated evidence original 
transaction between parties the court the parties themselves, 
but merely evidence the continuing relation between the parties, 
usually extending the time payment. The debt and lien the sub- 
stance the matter, not the notes and mortgages, and its satisfaction 
and release what the court about. 

The statute law this state provides definitely how the lien 
mortgage, either real chattel, may discharged. 6366,6367. 
The Idaho court early case construed these sections applied 
real estate mortgage, but the sections amended refer both real 
and chattel mortgages, and the court’s ruling, what discharged the 
lien, applicable this case. the opinion the case the court said: 


lien mortgage upon real estate may discharged three 
ways: entry the margin the record thereof, signed the 
mortgagee, acknowledging the satisfaction the mortgage, ete. (Rev. 
Stats. 3361.) may discharged upon the record the officer 
having custody thereof, the presentation him certificate signed 
the mortgagee, his personal representative assignee, duly 
acknowledged, ete. (Rev. Stats. 3362.) decree competent 
court. The mortgage controversy this case has not been dis- 
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charged either these ways, and the lien the mortgage remains 
upon the land. Nor the debt Kelly Leachman, 
Idaho, 629, 44. 


The great weight authority that the renewal the evidence 
debt does not, the absence agreement between the parties, con- 
stitute law payment the old debt. The Kansas court case 
almost identical with this held that the new note and mortgage did not 
discharge earlier debt operate satisfy earlier mortgage upon 
identical property, and the opinion the case says: 


not think the taking second mortgage secure the same 
debt secured first mortgage, upon renewal the note secured 
the first mortgage, and upon the same property, operates satisfac- 
tion and release law the first mortgage. ‘The taking new note 
and mortgage personal property secure indebtedness already 
evidenced note, and secured mortgage the same property, 
does not, even when the first note and mortgage are canceled, operate 
discharge the lien such first Packard Kingman, 
Iowa, 219. ‘Nothing but payment fact the debt, the release 
the mortgage, will discharge mortgage.’ Crosby Chase, Me. 369; 
Hadlock Bulfinch, Me. 246. Gregory Thomas, Wend. 19, 
the court says: ‘But said that the defendant’s second mortgage ex- 
tinguished the first, and consequently, being put stand exclusively 
the last, which was 1835, the plaintiff’s mortgage the previous 
September let in. The argument against all the books, ancient and 
modern. several centuries upon such cases, every 
variety form, England, this state, and neighboring states, 
settle the proposition that subsequent security for debt equal 
degree with former, for the same debt, will not, operation law, 
extinguish Howard First National Bank Hutchinson, 
Kan. 549, 983. 


The lower court found effect that the debt secured the first 
mortgage had not been paid, and that the lien, attaching virtue the 
chattel mortgage, which was filed, had not been satisfied, and that the 
lien the mortgage, the time Kuykendall was adjudged bankrupt 
and the receiver was appointed, and when possession the property 
was taken the bank, was still upon this property, and that the bank 
rightfully took possession the property and sold for satisfaction 
the original indebtedness which had not been paid, wit, the sum 
$1,761.25, applying the proceeds the sale upon that part the in- 
debtedness. course the new mortgage, not having been filed, was void 
and did not bind the property for the new indebtedness, 
all the trustee, but did not pay release the lien for the 
original indebtedness. 

think the evidence this record and the great weight au- 
thority sustain the findings and conclusions the trial court, and that 
the judgment should therefore affirmed with costs the respondent, 
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SECURING ADDITIONAL INDORSER WITHOUT 
CONSENT NOT DEFENSE 


Caudill First Nat. Bank Prestonsburg, Court Appeals Ken- 
tucky, 277 Rep. 310 


The defendant signed note maker and delivered the 
payees. Subsequently, the payees secured the indorsement 
May the note and the plaintiff bank, which had theretofore refused 
take the note, discounted it. action the bank against the 
defendant maker, was held that the fact that May’s indorse- 
ment was secured the note without the maker’s knowledge 
consent was defense and that the defendant was liable. 


Action the First National Bank Prestonsburg against John 
Caudill and others. From judgment for plaintiff, defendant named 
appeals. Affirmed. 

Tackett, Prestonsburg, for appellant. 

May, Prestonsburg, for appellee. 


SANDIDGE, C.—It appears herein that December 1922, 
appellant, John Caudill, executed and delivered his promissory note 
for $750 Craft and Mary May. The note form was 
negotiable instrument, and was payable the First National Bank 
Prestonsburg, Prestonsburg, Ky., four months after date. That bank 
its holder due course purchase after had been indorsed 
due, payment was demanded and refused, and the note thereupon was 
protested for nonpayment. Thereafter appellee instituted this action 
recover from the maker and indorser the amount the note with 
interest and protest fees. Appellant, John Caudill, filed answer, 
which the trial court sustained general demurrer. declined 
plead further. Whereupon his answer was dismissed, and judgment 
was entered against him the note question. From that judgment 
prosecutes this appeal. 

his answer appellant undertook avoid liability for having 
executed and delivered the note question pleading that after 
had executed and delivered Craft and Mary May, they 
and the defendant Craft indorsed it, and the payees the note 
undertook discount aprellee upon that indorsement, but that 
appellee bank declined purchase the note with only that indorsement. 
Appellant pleaced that thereupon had nothing further with 


similar decisions see Banking Law Journal Digest (Third 
Edition) 500. 
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the transaction, but that informed that thereafter the payees the 
note procured May indorse it, and appellee bank thereupon pur- 
chased the note. 

are unable understand what principle law appellant relies 
upon absolve him from liability the truth the facts pleaded 
him conceded. The note sued shows for itself that appellant was 
the maker, and that Craft and Mary May were the payees. 
Appellant does not deny that was the maker the note that 
signed it. seeks relieved the consequence having done 
solely upon the ground that after had signed and delivered the note 
the payees, and after they had procured one indorser, appellee bank 
declined purchase it, and that thereafter, without his knowledge 
consent, the payees the note procured another indorser satisfactory 
the bank, and thereupon purchased the note. Manifestly, that 
contention cannot upheld, and the trial court properly sustained 
demurrer the answer plead‘ng that appellant’s only defense the 
note sued on. 

Judgment affirmed. 


GUARANTY PROVIDING FOR WRITTEN NOTICE 
DISCONTINUANCE NOT FORCE 
AFTER ACCEPTANCE NEW 
GUARANTY 


Bridgeport State Bank Union Warehouse Milling Co., Supreme 
Court Washington, 242 Pac. Rep. 


guaranty given bank contained provision that the guar- 
anty should continue until the guarantors should notify the bank 
writing make further advances. Subsequently, new guaranty 
was executed and delivered the bank and the bank retained it. 
The bank later brought suit recover the amounts several notes. 
alleged covered the first guaranty. The defense was that 
the guaranty sued upon had been superseded the later guaranty. 
The jury found from the evidence that the bank had the 

later guaranty lieu the first one, and the verdict 
and were for the defendants. Upon appeal the bank con- 
tended that the first guaranty was still full and effect be- 
the defendants had never given written notice make 
further advances. was held that the provision that the original 
guaranty should continue until such notice was given was merely 
protect the bank against oral notices not make further advances, 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 471. 
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and was not intended prevent the bank from accepting new 
guaranty place the old one. And, since the jury found that 
the bank did fact accept the new guaranty place the old one, 
the bank was not entitled recover the old guaranty. 


Action the Bridgeport State Bank and another against the 
Warehouse Milling Co. and others. Judgment for defendants, and 
plaintiffs appeal. Affirmed. 

Twitchell, Seattle, for appellants. 

Hanna, Miller Hanna, Colfax, and Philip 
Seattle, for respondents. 


ASKREN, J.—This action was instituted recover upon guar- 
anty signed defendants. jury trial resulted,in verdict their 
favor. Motions for judgment notwithstanding the verdict and new 
trial were denied, and plaintiffs appeal. 

Appellants sued guaranty given the Bridgeport State Bank 
guarantee liabilities the Union Warehouse Milling Co. the 
extent $25,000. The important part the guaranty, far this 
appeal concerned, contained the following words: 


And that this shall continuing guaranty, and shall 
cover all the liabilities the terms and conditions promis- 
sory notes forms used) which the customer may incur until the under- 
signed, the executors and administrators the undersigned, shall 
have given the bank notice writing make further advances 
the security this guaranty. And agreed that this guaranty 
shall good, notwithstanding any change changes the name 
the customer, any change changes the membership the cus- 
tomer’s firm death retirement one more the partners, 
the introduction one more other parties. 


the suit recover the amounts several notes alleged 
covered this guaranty, the respondents interposed several affirmative 
defenses, one which was that the guaranty sued upon had been super- 
seded later contract guaranty. the trial, the evidence re- 
spondents was the effect that, the latter part 1916, there was 
request for new guaranty take the place the one sued on, which 
had been executed 1912. Five witnesses testified that new guaranty 
for $100,000 was requested the bank, and that was understood that. 
was take the place the $25,000 guaranty. One the respondents 
testified that when the 1917 guaranty was prepared took the 
bank and requested the return the 1912 guaranty, but was told 
one the officials the bank that could not released until the 
board had acted upon it. Respondents gave several notes the bank 
thereafter, all which contained notation that they were secured 
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the $100,000 guaranty 1917, and none them was any reference 
made the 1912 guaranty. There was also offered evidence records 
the minutes the meetings the directors the bank, which 
shown that the cashier called their attention the 1912 guaranty, 
and was instructed that, soon new guaranty was brought in, 
the rate interest charged the milling company might reduced. 
The record one the meetings, being that January 1916, reads: 


cashier again brought the matter mill paper secured 
eld guaranty, still drawing per cent. interest. was advised that 
could reduce the rate when satisfactory guaranty was delivered 
the bank lieu one now held. Cashier then stated that had told 
Klass the Union Warehouse Milling Company December 30, 1916, 
that, they would bring proper guaranty within days from that 
date would make apy paper drawing per cent. from December 30, 
1916, place the old notes now held, and asked that this agreement 
ratified. This was 


There was also evidence showing that, shortly after the 1917 guar- 
anty was received the bank, the rate interest was reduced. Ap- 
pellants offered evidence tending show that the interest rate all 
the bank’s customers was reduced about the time the reduction was 
made the milling company; that the bank did not take the 1917 
guaranty place the 1912 guaranty, but simply took ad- 
ditional guaranty. 

Appellant now urges that, since the 1912 guaranty provided its 
express terms that was continue force until written notice was 
given make further advancees, the failure give written notice 
keeps the 1912 guaranty full force and effect. But the purpose 
this provision the guaranty was merely provide protection the 
bank against oral notices not make further advances, and could not 
have been intended prevent the bank from accepting new guaranty 
place the old one. There can question the right the 
bank accept new guaranty lieu the old one and that such action 
would discharge the liability under the old guaranty. 

The rule stated Corpus Juris, 992: 

guarantor may released from liability subsequent agree- 


ment that effect with the guarantee, provided such release valid 
one, and based sufficient 


admitted that the 1917 guaranty was received and kept the 
bank. The question whether was received the bank lieu 
the 1912 guaranty was question fact determined the jury. 
There was substantial evidence upon this question justify the jury 
making its finding. The court did not err, therefore, refusing 
grant judgment notwithstanding the verdict. 

Lydon Exchange National Bank (Wash.) 235 27. 


. 
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urged that the court erred admitting over objection’ certain 
exhibits offered respondents. These exhibits were the 1917 guaranty, 
and certain notes issued thereafter, which contained the statement, here- 
tofore referred to, that the notes were secured the $100,000 guaranty 
1917. The issue being whether the 1917 guaranty was accepted 
lieu the former guaranty, the new guaranty any notes issued 
thereafter, which showed upon their face that they were covered the 
later guaranty, would admissible evidence upon this question; 
their weight, course, being for the jury determine. The issue 
being presented the jury unexcepted to, must 
assumed that the jury properly decided the question the substitution 
the guaranties. 

There nothing the record indicate any abuse discretion 
refusing new trial. 

The judgment affirmed. 


VERDICT FOR DEFENDANT ACTION 
NOTES HELD SUSTAINED EVIDENCE 


Midwest State Bank Sioux City, Iowa, Gehan, Supreme Court 
South Dakota, 205 Rep. 317 


action note executed the defendant and note 
indorsed him the defense was want consideration. The de- 
fendant testified that signed the notes solely accommoda- 
tion the plaintiff bank, and that signed the indorsed note long 
after its execution. The bank contended that this evidence was in- 
sufficient the presumption consideration arising from 
the execution one note and the indorsement the other and 
sustain verdict favor the defendant. was held that the evi- 
dence was sufficient sustain the verdict. The court held that the 
fundamental question before the jury was the defendant’s 
veracity, and the jury chose believe him its verdict should not 
disturbed. 


Action the Midwest State Bank Sioux City, Iowa, against 
Gehan. From judgment for defendant and order denying new trial, 
plaintiff appeals. Affirmed. 

Lammers, Wessington Springs, and Wagner, Sioux 
City, Iowa, for appellant. 

Charles Hatch, Wessington Springs, and Null Royhl, 
Huron, for respondent. 


For similar decisions see Banking Law Journal Digest (Third 
Edition) 41, 
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GATES, J.—This action was brought upon promissory note ex- 
ecuted defendant and one Carbaugh plaintiff, dated August 
1920, for $10,068.69, and upon promissory note executed Bern- 
Gehan Co. plaintiff, dated July 1920, for $5,384, and indorsed 
defendant. far this appeal concerned, the sole defense was 
want consideration. The jury found for defendant both causes 
action. From the judgment rendered pursuant thereto and from 
order denying new trial, plaintiff appeals. 

The evidence tends show that February, 1920, respondent and 
his brother, Gehan, together with Bern and Carbaugh, met the 
appellant bank, and after consultation with Smith, vice-presi- 
dent appellant, the respondent furnished his brother with $1,250, 
and Carbaugh furnished Bern with $1,250 enable them start 
automobile business Sioux City, Iowa.- May, 1920, the partnership 
was changed corporation, and November that year the busi- 
ness was discontinued with debts due appellant. There evidence 
the effect that respondent was stockholder the corporation. Neither 
there any evidence that was member the partnership except 
the written document Exhibit which was document executed 
the above mentioned meeting, prepared said Smith, and signed 
the two Gehans, Bern and Carbaugh. This document amounted only 
guaranty all notes that appellant should take that were issued 
purchasers machines sold. Neither the notes suit come under 
that and only important here because its bearing upon the 
question consideration. has the following preamble: 


the undersigned, who are copartners Bern-Gehan Company 
Sioux City, Iowa, hereby jointly and severally 


Both the Gehans testified that respondent never was member 
the partnership, and that all transactions with the bank were had 
with Smith. Respondent testified that his signature the two notes was 
obtained Smith solely accommodation the bank, and, the 
the indorsed note, long after had been executed. His testimony 
was that declined sign the notes, but was urged Smith 
that could make showing before impending meeting the 
board directors. the other hand, Roe, the president appellant, 
testified that the transaction about the note the first cause action was 
had with him, and that was given renewal previous $10,000 
note indorsed respondent. There was conflict the testimony 
when respondent’s signatures were obtained. 

Appellant contends that the evidence was insufficient sustain the 
verdict, that was insufficient overcome the presumption con- 
sideration arising from the execution the one note and the indorse- 
ment the other. our view the contention cannot sustained. 
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are that the fundamental question before the jury was 
respondent’s veracity. chose believe him, and may not sub- 
stitute our views for its. 

Errors rejecting evidence sought elicited appellant are 
assigned the general effect that the trial court confined too closely 
the introduction evidence. find prejudicial error and 
point that merits discussion. 

Error assigned refusing grant new trial the ground 
newly discovered evidence. The alleged newly discovered evidence 
that said Smith who had severed his connection with appellant before 
the trial. not think that appellant has shown that degree 
diligence that would justify saying that the trial court abused its 
discretion not granting new trial. 

The judgment and order appealed from are affirmed. 


TITLE DRAFT DEPOSITED FOR COLLEC- 
TION REMAINS DEPOSITOR 


First National Bank Roswell, M., Smith Bros. Grain Company, 
Court Civil Appeals Texas, 276 Rep. 951 


The plaintiff, Smith Bros., obtained judgment against Levers 
Company and undertook garnish funds the hands the 
Farmers’ National Bank Fort Worth, which came 
the bank under the following circumstances. Levers Company 
National Bank Fort Worth, payable the First National Bank 
Roswell. The draft was drawn against carload hay shipped 
the order Levers Co., notify Rogers Co. The Roswell Bank 
gave Levers Co. credit for the amount the draft, upon receiving 
it, but charged interest thereon. The amount the draft was sub- 
ject deduction the amount freight the was held 
that the draft was delivered the Roswell Bank for collection, that 
that bank did not obtain title its proceeds and that the 
plaintiff was entitled the fund the hands the Fort Worth 
Bank the judgment creditor Levers Co. 


Action the Smith Bros. Grain Company against Levers 
Co., which the Farmers’ National Bank Fort Worth 
was garnished, and wherein the First National Bank Roswell, M., 
appeared and controverted the pleading plaintiff. From judgment 
for plaintiff, the First National Bank Roswell, M., appeals. 
Affirmed. 


similar decisions see Banking Law Journal Digest (Third 
Edition) 272. 
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Goree, Odell Allen and Hampden Spiller, all Fort Worth, for 
appellant. 
Smith Smith, Fort Worth, for appellee. 


CONNER, obtained judgment against Levers 
Co., and such judgment garnished the Farmers’ Me- 
National Bank Fort Worth, Tex. The Fort Worth bank 
answered that was not indebted Levers Co., but that held 
$193.54, the proceeds draft drawn that company, December 
1923, Rogers Co., payable the First National Bank 
Roswell, M., and that bank sent the garnishee for collection; 
that the amount collected the garnishee bank was claimed the 
Roswell bank its property. 

The appellee controverted the answer the garnishee bank and 
alleged that the Roswell bank had received and accepted the draft for 
only, and that the drawer the draft, Levers Co., was 
fact the owner the fund, and prayed that the Roswell bank made 
party and that have judgment against both banks for the amount 
the judgment which alleged had recovered against Levers Co., 
the main suit which the garnishment was ancillary. 

The Roswell bank appeared and controverted the pleading the 
Smith Bros. Grain Company, alleging that had purchased the draft 
from Levers Co. and paid value for the same, and that the same was 
not taken for collection only, and that the fund collected the 
Fort Worth bank belonged and not Levers Co. 

The case was tried before the court without jury and resulted 
judgment for the appellee company, from which the Roswell bank has 
prosecuted this appeal. 

The draft question was drawn Levers Co. upon 
Rogers Co., care Farmers’ National Bank, Fort Worth, 
Tex., and made payable the First National Bank Roswell, M., 
the sum $322.56. Beneath the figures $322.56 appear pencil 
$129.02, making balance $193.54. was indorsed blank the 
First National Bank Roswell, and further indorsed: 


protest. not return account non-payment until disposition 
instructions are furnished sender. arrival Penn 560032, 
paid freight bill part payment. Collection No. 18278. 
Paid December 


The trial court found that the draft had been delivered the Ros- 
well bank for collection only, and that the proceeds fact belonged 
Levers Co, manifest that the vital issue the one 
fact. The draft was not indorsed Levers Co. for collection merely, 
and the time its deposit the evidence shows that the Roswell bank 
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entered its face value the credit Levers Co., which was one its 
customers, and think that without further explanation and evidence 
the fund would belong the Roswell bank. Under that state facts 
the Roswell bank would have the legal title and entitled recover the 
draft its proceeds from whomsoever had possession thereof. See 
Provident National Bank Waco Cairo Flour Co. (Tex. Civ. App.) 
226 499; Oil Producing Co. Dawkins (Tex. Civ. App.) 
230 525; West Texas National Bank Wichita Mill Elevator 
Co. (Tex. Civ. App.) 194 835. But think was not conclu- 
sively so. 


check other commercial paper deposited bank, 
indorsed for collection, where there definite understanding that 
such the purpose the parties the time deposit, there 
question that the title the paper remains the depositor. So, checks 
deposited checks not give rise the relation debtor and creditor, 
and the title them remains the the bank merely acting 
agent the depositor for the purpose collection. If, the other 
hand, there definite understanding the time the deposit that 
such paper deposited cash, clear that the title passes the bank. 
But, where check indorsed blank deposited without any definite 
bank pass book, the question frequently arises whether 
the title the check passes immediately the bank remains the 
depositor. Prima facie, according the weight authority, the pass- 
ing, the the depositor, check bearing indorsement 
not indicating that was deposited for collection merely, passes the title 
the bank. Still, the weight authority, the rule above 
stated not absolute rule, and prima facie merely, and yields 
the intention the parties, expressed implied, from the 
stances. 


well-established rule that, where negotiable paper de-- 
posited with bank for the purpose collection, the relation 
cipal and agent thereby created between the depositor and the bank, 
and not the relation creditor and debtor. The bank becomes the agent 
the holder payee, not the drawer maker. bank, having 
received paper for collection, does not owe the amount thereof the 
sender until collected, and, though may enter its books 
therefor, such credit may treated provisional the paper 
afterwards dishonored, and may cancel the 


The rule indicated the quotations just made supported, 
think, the case Heid Bros. Commercial National Bank 
Hamilton the Commission Appeals, approved the Supreme Court, 
and the later holding the Paso Court Civil Appeals the 


fe. 
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Commercial Nat. Bank Hutchinson Heid Bros. 257 
913. 

If, therefore, nothing has been shown except that Levers Co. had 
drawn the draft payable the Roswell bank and that the Roswell bank 
had given credit therefor Levers Co., the judgment the court 
would have been erroneous, but the evidence does not stop this point. 
The draft was drawn one Hearne, the office manager Levers 
Co. testified the effect that personally handled the 
tion that accompanying the draft was carbon copy invoice from 
bill lading, covering car alfalfa hay, consigned shipper’s order 
with notification Rogers; that turned the draft over the 
First National Bank Roswell, M., and that bank credited Levers 
Co. with $322.56 for the draft and bill lading; that the draft was 
subject deductions the amount same; that the freight the 
shipment was deductible; that, receiving returns the draft,, the 
paid freight bill covering said freight would be, effect, draft against 
Levers Co., and would presented for payment the same 
manner any other draft would that the draft was not 
discounted, the bank, but just interest charged; that the interest 
was collected from Levers Co. the time presenting 
them the freight bill for payment; that the draft was what known 
draft,’’ and that the shipment alfalfa hay covered 
the draft was subject inspection destination; that the freight had 
nut heen prepaid; that the purchase price the hay which the 
amount the draft was determined was basis delivered destina- 
tion; that drawing the draft allowance was made for that 
was subject rejection upon inspection the hay destination; 
that the bank Roswell did not make any inspection the hay through 
any its employees. 

There was further evidence the effect that the shipment hay was 
from Colorado and not from New Mexico, and testimony the part 
the bank’s employees was the effect that Levers Co. were 
interest the amount its credit from the date thereof until 
the proceeds the draft had been received the Roswell bank. There 
nothing the evidence the effect that, the time delivery the 
draft the Roswell bank Levers Co., there was any special negotia- 
tion agreement the nature purchase and sale. 

Under such think cannot said that the trial 
conclusion was erroneous. The evidence bears the inference, 
least, that the Roswell bank would not have made absolute purchase 
the draft subject reduction the amount freight not then 
known and not then known Levers Co., and also subject 
the hazard rejection upon inspection the hay its destination, 
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and its charge interest indicates that the credit given Levers Co. 
was treated loan and not final payment purchase made. 
accordingly conclude that the trial court’s findings fact and 
conclusions law should adopted, and the judgment affirmed. 


CORPORATION’S CHECK USED PAYMENT 
PRESIDENT’S DEBT 


Gaylord Anderson, New York Supreme Court, 213 Supp. 


The president corporation signed checks against the cor- 
poration’s account, payable the defendant and delivered them 
the defendant payment the president’s personal debts. this 
action the receiver the corporation recover the amount the 
checks, appeared that the president owned 400 the 429 out- 
standing shares the corporation’s stock, that was authorized 
sign checks and had complete control the affairs the corporation, 
and that for more than two years, had been the practice 
signing checks against the corporation’s account, and using them 
payment his personal debts without objection the part the 
officers directors the corporation. was held that these facts 
would not support finding that the president was without au- 
thority make such use the corporate funds. 


Flexible Armored Hose Corp., bankrupt, against Severn Ander- 
son. Judgment for plaintiff, and defendant appeals. Reversed, and 
new trial ordered. 

Brown, Ely Richards, Buffalo, for appellant. 

Frederick Bissell, Buffalo, for respondent. 


BROWN, J.—On August 14, 1918, Frederick Paradis drew 
check the People’s Bank Buffalo, payable the order the 
defendant, the sum $62.50, signing the check ‘‘Flexible Armored 
Hose Corp., Paradis, President,’’ and February 1919, drew 
another check the same bank the order defendant the sum 
$22.10, signing the same the name the same corporation. Those 
two were delivered the defendant, and the avails thereof re- 
ceived him payment the individual debt Paradis the 
defendant for flowers sold the wife Paradis. April 1921, the 
Flexible Armored Hose Corp. was adjudicated bankrupt, and 1925, 
the plaintiff, trustee bankruptcy, brought this action recover 


NOTE—For similar decisions see Banking Law Journal Digest 
Edition) 
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from the defendant the moneys received him means the two 
checks above described, alleging that such moneys were the funds the 
corporation. 

Upon the trial was established that the corporation was organized 
April 17, December 28, 1917, the by-laws the corpora- 
tion were amended provide that the president should sign the 
name the corporation all checks, drafts, notes, and orders for the 
payment money, and have general management the affairs 
the corporation, and that the funds the corporation should sub- 
ject check made its corporate name, signed the president. 
December 31, 1917, Paradis was elected president. From that date 
February 1920, Paradis signed the corporate name many hun- 
dreds checks upon the corporate funds, payable dry goods mer- 
chants, grocers, tradesmen, clubs, hotels, payment his indi- 
vidual and personal debts. These checks, for more than two years, 
were all paid out the account carried the People’s Bank the 
name the corporation, and their amounts entered upon the books 
the corporation the Paradis account. transcript the 
Paradis account the books the Flexible Armored Hose Corp., from 
January 1919, December 20, 1919, was introduced evidence and 
presented upon the argument this appeal. This exhibit contains 
records checks, 235 number, 104 which are payable cash, 
which are payable Paradis, and 121 which are payable 
various tradesmen and clubs Buffalo. Among the number the 
check delivered defendant February 1919. The checks payable 
Paradis aggregate $4,125.94. The original checks for the year 1918 
were introduced evidence Exhibits and 16, being more than 400 
number, about half being payable cash, and the remainder payable 
various tradesmen, Buffalo, among them being the one de- 
livered the defendant August 14, 1918, all these checks being the 
following form: 


Armored Hose Corporation. 


Armored Hose Corporation, 
President. 


the People’s Bank Buffalo, Buffalo, Y.’’ 


All the corporation’s financial affairs were under the sole super- 
vision and control Paradis. the 429 shares stock the cor- 
poration, 400 were owned Paradis. Each the persons whose 
name the remaining shares stock stood were officers and directors 
the corporation, with one exception, and they all consented and 
had actual knowledge the sole management and control and super- 
vision the financial affairs the corporation Paradis. Three 
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them had four shares stock, apparently simply qualify them 
directors. Only one stockholder was not officer director. 
testified, however, upon the trial that was personal friend 
Paradis, and had knowledge the corporate affairs, except that 
Paradis managed and controlled the entire corporation. The testimony, 
exhibits, consisting minute book, proceedings directors, stock 
record, stock certificate book, letters, have been searched vain 
find any evidence that any time before defendant’s checks were de- 
livered him, and for more than one year any officer, director, 
stockholder ever made the slightest criticism any act Paradis 
using the corporation funds, and apparent that they all ac- 
quiesced permitting him use the corporate funds payment 
his personal and living expenses. None the officers, directors, 
stockholders knew what salary was being paid Paradis for services 
president, nor the manner which such salary was being paid. 

The defendant, having received the corporation checks made 
Paradis its president payment the individual indebtedness 
Paradis, was bound his peril ascertain the authority Paradis 
use the funds the corporation. Wagner Trading Co. Bat- 
tery Park Bank, 228 37, 126 347, 340. The 
defendant, the time accepting such checks, was chargeable with 
notice such facts reasonable investigation would have disclosed. 
Kepner Co. Hutton, 179 App. Div. 130, 166 408, and 226 
674, 123 871; Martindale Kay, 101 Rep. 728, 
166 405, 180 App. Div. 926, 167 and 224 
586, 120 869. 

Such investigation would have revealed the facts hereinbefore 
set forth. finding upon those facts that Paradis did not have authority 
make the checks and use the funds thereby paid the defendant 
payment his individual debt, that the moneys received the de- 
fendant were the corporate funds, and not the moneys Paradis, 
not sustained. There fact set forth the record appeal in- 
consistent with the idea that the corporation had its possession 
moneys belonging Paradis, and against which was entitled draw 
means checks payable the defendant. There fact the 
record appeal that the use these checks paying the individual 
debt Paradis, assuming they were paid with corporation funds, tends 
establish that any the corporation was injured de- 
prived any rights. These checks were paid February, 1919. The 
sole evidence that there are creditors the corporation the fact 
bankruptey April, 1921. There was proof any indebtedness 
insolvency the corporation February, 1919. Proof insolvency 
1921 not proof insolvency 1919. Insolvency never 
presumed; neither admission insolvency given time any 
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evidence insolvency any considerable time thereafter. Walrod 
Ball, Barb. 271; Hohle Randrup, Mise. Rep. 334, 870. 

the facts hereinbefore recited would have repelled the presump- 
tion that Paradis was making unauthorized use the corporation 
funds, and would have indicated, the contrary, that the use was 
making the funds was authorized, and the rights creditor have 
been imperiled, then plaintiff cannot recover. Cases above cited. 

Judgment reversed, and new trial ordered the City, Court, with 
costs the appellant abide the event. 


DRAWER HELD ENTITLED STOP PAYMENT 
CHECK 


Stadtmauer Lukin, New York Supreme Court, Appellate Term, 213 
Supp. 


The defendant drew check and delivered the payee upon 
the condition that was not used until one week later. The 
following day discovered that transferee was attempting have 
the check certified. thereupon stopped payment and the check 
was later transferred the plaintiff who, presumably, had notice 
the above recited. was held that the defendant 
was justified stopping payment and that the plaintiff could not 
enforce the check against him. 


Action Joseph Stadtmauer against ‘‘Joseph’’ Lukin, first name 
defendant fictitious. Judgment for defendant, after trial 
judge without jury, and plaintiff appeals. Affirmed. 

Argued November term, 1925, before BIJUR, LEVY, and 
CHURCHILL, JJ. 

Gerald Schwartz, New York City, for appellant. 


BIJUR, J.—This action was brought upon check. Defendant 
whose testimony was evidently believed, testified that gave the check 
suit Sunday upon the express condition that should not 
used until the following Saturday. Nevertheless, the Monday suc- 
the day the making and delivery the check, defendant met 
the payee defendant’s bank, and the payee said that had come 
have the check certified, whereupon the defendant stopped payment. 

The check having been made and delivered upon condition, whether 
condition precedent condition subsequent, and the 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 1202-1214. 
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condition violated the payee, seems clear that defendant 
had right rescind the transaction that extent least and stop 
the check. The judgment therefore should affirmed, with $25 costs. 


CHURCHILL, (dissenting).—Plaintiff sued check drawn 
defendant the order one Everett, who indorsed and delivered 


one Stadtmauer. Stadtmauer, turn, indorsed and delivered the 


check plaintiff. was presented the bank, and payment was de- 
manded and refused, whereupon this action was commenced. The de- 
fenses were: First, that the check had been delivered the payee 
condition that was not used unless written contract for the 
purchase real property should executed, unless defendant should 
unreasonably refuse enter into the contract. was alleged that 
plaintiff had full knowledge the facts. was not alleged, however, 
that the contract was not subsequently executed. Obviously, this so- 
defense did not state facts sufficient constitute defense against 
anybody. The second defense was lack consideration, which plain- 
tiff was alleged have had knowledge. 

the trial there was evidence from which the court might, per- 
haps, have inferred that plaintiff had knowledge the material facts 
surrounding the transaction, but the difficulty with the recovery that 
there was evidence facts sufficient constitute defense, even 
against the original holder. For the defendant was proved that the 
check was given deposit upon the purchase certain real property 
for $11,000 that the contract was have been signed March 28, when 
balance $350 was have been paid cash; that the check was given 
March 21, condition that should not used until the following 
Saturday, when the contract was have been signed; the Mon- 
day following the giving the check defendant found that Stadtmauer, 
the first indorser, was attempting certify the check, and defendant 
thereupon stopped payment. 

assume, from the evidence, that the contract purchase was never 
entered into. so, far the evidence shows, was for reasons 
which way justified the defendant’s refusal on. there- 
fore case where defendant gave check part the purchase price 
property, the purchase which thereafter unjustifiably refused 
complete. Hence had defense the check, even the hands 
the original payee. The fact that one the holders attempted certify 
the check prematurely, and violation the agreement not use 
before March 28, importance. Certification was not accom- 
plished, and the date limited had passed before this action was coin- 
menced. The question before the court was whether, after March 28, 
there was any defense the check, and, have shown, there was none. 

The judgment should reversed, with $30 costs, and judgment 
should directed for plaintiff, with costs. 


| 
| 
{ 


402 THE BANKING LAW JOURNAL 


GUARDIAN NOT PREFERRED CREDITOR 
INSOLVENCY BANK 


Pethybridge First State Bank Livingston, Supreme Court 
Montana, 243 Pac. Rep. 569 


Where guardian deposits guardianship funds savings ac- 
count with the privilege drawing checks against the deposit, 
not preferred creditor upon the insolvency the bank. The trust 
relation which will impress upon deposit the character special 
deposit not the relation existing between the depositor and the 
beneficiary but the relation between the bank and the depositor. 


Action Pethybridge, guardian the person and estate 
Edward Champion, incompetent person, against the First State 
Bank Livingston and another, compel the allowance amount 
deposit the time the bank’s insolvency preferred claim. 
From judgment for defendants, plaintiff appeals. Affirmed. 

Gibson Smith, Livingston, for appellant. 

O’Connor Miller, Livingston, for respondents. 


MATTHEWS, J.—The plaintiff, guardian one Ted Champion, 
incompetent person, commenced this action against the defendant 
bank and one Bodine, its receiver, compel the allowance the amount 
had deposit the time the bank closed its doors, preferred 
claim. Issue was joined, and the evidence submitted referee, who 
made findings thereon and submitted them the court. The court 
adopted certain the findings, and rejected others, and, from the 
findings finally made, concluded matter law that the claim 
plaintiff should allowed, but merely that general creditor. 
Judgment was entered accordingly, and from this judgment plaintiff 
has appealed. There conflict the evidence and dispute 
the facts. 

June 23, 1917, plaintiff opened ‘‘savings account’’ with the de- 
fendant bank, with the privilege checking against it. certificate 
deposit was issued him, and the account differed from the usual 
checking account only that the bank agreed pay interest bal- 
ances, and the account under the title William Pethybridge, 
Guardian Ted Champion.’’ The money deposited was commingled 
with other funds the bank. Thereafter the account was from time 
time increased diminished deposits and withdrawals, until, 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 134. 
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the latter part the year 1921, the bank became insolvent and closed 
its doors, which time plaintiff’s balance amounted $626.66. 

January, 1922, the bank reorganized securing creditors’ 
agreement, which was signed this plaintiff, and under the terms 
which the plaintiff agreed accept certificate deposit for the 
amount his balance, payable one year, with the privilege, the 
option the board directors the bank, renewing the same for 
second year. Such certificate was thereafter issued the bank, but 
was never delivered, plaintiff never surrendered his original deposit 
book evidence indebtedness. Plaintiff signed the ‘‘creditors’ agree- 
ment’’ without first obtaining authority the court having control over 
the guardianship matter. 

The reorganization the bank was unsuccessful, and, June 23, 
1923, again closed its doors, and defendant Bodine was duly appointed 
receiver. The only cash coming into the hands the receiver was the 


sum $1,752.51. 


Plaintiff makes assignments error, based upon the rejection and 
adoption the several findings the referee, upon the conclusions 
law drawn therefrom, and upon the entry judgment favor de- 
fendant and against plaintiff, which not necessary set forth 
this opinion, they raise but the question the nature the deposit 
and the right the plaintiff preference. His contentions are: 

(1) That, plaintiff was guardian dealing with his ward’s money, 
which fact was known the bank, the deposit was special and not 
general. 

(2) That, the deposit was agreement draw interest, con- 
stituted special deposit. 

(3) That the deposit time, 1923, under the creditors’ agree- 
ment, was loan the bank, without security, trust funds, and with- 
out authority court, which facts the bank was chargeable with 
notice, and therefore that the guardian acted illegally with the con- 
nivance the bank, and under such circumstances the bank in- 
voluntary trustee the trust funds. 

The trust relation, which will impress upon deposit the char- 
acter special deposit, not the relation existing between the de- 
positor trust fund and his cestui que trust, but that existing be- 
tween the bank and the depositor. There are but two kinds deposits— 
those where the bank becomes trustee for the depositor, special 
agreement through circumstances sufficient create trust, and 
general deposits, where the bank merely becomes debtor the de- 
positor, and, the absence such contract deposit 
will deemed general deposit. Carlson Kies, Wash. 171, 134 
808, (N. 317; Kies Wilkinson, 101 Wash. 340, 172 
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351; Bank Blackwell Dean, Okl. 626, 226; Schofield 
Mfg. Co. Cochran, 119.Ga. 901, 208. 

The position guardian one trust and not agency. 
1123. ‘‘The relation guardian and ward confidential, and 
subject the provisions this code relative trusts’’ (section 5882, 
Codes 1921), and the funds coming into the hands the guardian 
are therefore, between the guardian and the ward, trust funds, which 
the guardian law required ‘‘keep safely’’ (section 5881). There 
provision our Code for the deposit funds coming into the 
hands the guardian, but the guardian chargeable with the care and 
maintenance his ward, and the payment just debts contracted out 
the ward’s personal estate and the income from real property, 
sufficient (sections 10414 and 10417, Rev. Codes 1921), and for this pur- 
pose necessary retain under the control the guardian suffi- 
cient sum discharge these obligations they arise, and common 
tom and usage, and the exercise that degree care required the 
handling trust funds, would dictate that money kept hand for 
this purpose should deposited reliable bank, and, where trustee 
has exercised due care the selection the depository, cannot said 
that has either violated the law his trust. Thus, in-the Matter 
the Estate William Law, Minor, 144 Pa. 499, 831, 
103, said: 


deposit are recognized necessity the commercial world. 
trustee who would continuously keep, for any considerable length 
time, large sum money about his person his house, rather than 
deposit for safe-keeping solvent and reputable bank trust 
company, where all the precautions may exercised for its safety, 
might justly regarded derelict duty. one would ac- 
with the exercise common prudence who would keep his own 
money this 


note the above case (14 103) stated that ‘‘some 
right deposit trust funds bank with the accompanying freedom 
from liability for its loss universally Among the cases 
cited support the above statement that Churchill Hobson, 
Wms. holding that, the deposit made from necessity 
conformity the common usage mankind, the trustee will not 
liable for the loss upon the failure the bank. This rule recognized 
the case City Livingston Wood, Mont. 91, 437 

From the amount involved here, coupled with the fact that with- 
drawals were made from time time, apparent that these funds 
were not such should have been invested, but were merely necessary 
funds for the care and maintenance the ward, and, such, the 
guardian was acting the performance his duty depositing them. 
There contention that the time the deposit the bank was not 
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solvent and reputable institution, that knowledge. was brought 
home, any manner, the guardian the impending failure the 
bank. 

order, however, escape personal liability, the trustee must 
not deposit the funds his own name but the name his cestui que 
that the funds are those the latter and not his own. Stafford, 
Barb. (N. Y.) 353; Williams Williams, Wis. 300, 465, 
274, Am. Rep. 708; Naltner Dolan, 108 Ind. 500, 
289, Am. Rep. 61; Summers Reynolds, 404. 

Where the foregoing conditions are complied with, the mere 
fact that the funds deposited were trust funds does not constitute 
special deposit; the aeposit general, and the relation debtor and 
exists between the trustee and the bank (Murphy Nott, 
Mont. 82, 149 713, 1915E, 797; Paul Draper, 158 Mo. 197, 
77, Am. St. Rep. 296; Ringo Fields, Ark. 43; Fletcher 
Sharpe, 108 Ind. 276, 142; Jones Chesebrough, 105 
Shaw Bauman, Ohio St. 25; Swartout Bank, 
Denio [N. Y.] 555), and the addition words showing fiduciary 
pacity, while may render the depository chargeable with notice 
whence the depositor derived the funds, the absence some special 
agreement for the return the identical money, other special cir- 
Officer, 120 Iowa, 389, 947, Am. St. Rep. 365; Alston 
State, Ala. 124, So. 732, 659; Michie Banks Bank- 
ing, vol. 153). 

Nor does the fact that the deposit agreement draws interest 
change its nature. 519. The situation here similar that 
deposit county funds, under our Depository Act (Laws 1913, 
88), wherein provided that the funds shall draw interest but 
nevertheless subject withdrawal any time. Such deposit 
held general and not special deposit. State rel. School 
District MeGraw, Mont. 240 812. 

The final contention plaintiff that, entering into the 
without obtaining order court, the 
guardian violated his trust, and that did with the co-operation 
the bank, which was chargeable with notice his powers this regard, 
and therefore involuntary trust must declared. 

true that one whom property transferred violation 
trust holds the same involuntary trustee under such trust, unless 
purchased good faith and for valuable consideration (section 
7900, Rev. Codes 1921), and this principle applied specifically where 
deposit trust funds wrongfully and unlawfully made, with the 
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active participation the bank, Yellowstone County First Trust 
Savings Bank, Mont. 439, 128 596, and Kelly Farmers’ State 
Bank, Mont. 515, 172 130. But the facts before not warrant 
the application this rule. 

Had the agreement been that the guardian would deposit sum 
money his hands guardian, time deposit for one year, aid 
the reorganization the bank, entirely different question would 
presented, but, where actual funds were, that time, deposited, 
nor could the funds the bank have been withdrawn for redeposit, ad- 
mitting that plaintiff had authority enter into the creditors’ agree- 
ment without first obtaining order court, and that one dealing wih 
such trustee must take notice the court’s authority control such 
dealings are within its jurisdiction, and, the trustee’s acts are not 
authorized, must prepared immediately place the estate statu 
quo (In Connolly’s Estate, Mont. 235 408), what, under 
the facts before us, constitutes ‘‘status quo’’ this estate? 

Before entering into the creditors’ agreement, the plaintiff was 
general creditor the insolvent bank, entitled pro rata share the 
assets thereof. does not appear from the record that those assets dif- 
fered materially after the second closing the bank from what they 
were the time the bank first closed. Certainly, his unauthcrized 
plaintiff could not against other creditors the bank, 
any greater advantage than would have had but for such act. 
now advance him the position the holder preferred claim 
would neither equitable nor just. 

its decree declaring plaintiff general creditor the bank, en- 
titled pro rata share its assets, the court placed the estate 
statu quo, and, between the plaintiff and defendants, nothing further 
done. 

The judgment affirmed. 

Affirmed. 


DEPOSIT OVERDRAFT CHECK DRAWEE 
BANK 


Black Mountain Bank Kelly, Court Appeals Kentucky, 280 
Rep. 461 


Where the holder check deposits drawee bank and 
given credit for the amount, the bank cannot charge the check back 
against the depositor’s account upon discovering that over- 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 926. 
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draft. But the depositor informed the time making the 
deposit that the check drawn against insufficient funds and will 
charged back not made good, the bank may subsequently charge 
the check back funds are not deposited the drawer meet it. 


Action Kelly against the Black Mountain Bank. Judgment 
for plaintiff, and defendant appeals. Reversed, and remanded for new 
trial. 

Sampson Sampson, Harlan, for appellant. 

Forester, Harlan, for appellee. 


CLARKE, August 1923, the Standard Harlan Coal Co. 
gave appellee, Kelly, check for $590.19 payment its in- 
debtedness him. The check was drawn upon the appellant, Black 
Mountain Bank, with which appellee also did his banking business. 
August appellee presented this check with two others appellant for 
deposit, and the aggregate same was entered deposit his pass- 
book the cashier. The drawer the time had funds deposit 
with the bank, and the check was not entered the bank’s books, either 
credit upon Kelly’s account, charge against the coal company. 

Kelly admits that August received the regular monthly 
statement from the bank, and that this statement showed that had 
not been credited the books the bank with this deposit, and that 
his account was then overdrawn the sum $248.24. September 
the bank credited this deposit appellee’s account, but the same 
time charged against the check for $590.19, which overdrew his ac- 
count the sum $397.37, and these facts were shown the monthly 
statement sent him for September. 

October appellee drew check the bank for $192, which the 
bank declined pay. then instituted this action recover that 
amount, which claimed the bank owed him. This the bank denied, 
and counterclaim sought recover him the $397.37, which ap- 
pellant claimed owed it. The single question issue was whether 
not appellee was entitled for the $590.19 check, supra. 

the close the evidence, the court directed verdict for appellee, 
and entered thereon judgment his favor against the bank for $192, 
and dismissed its counterclaim. 

Appellee testified that the check for $590.19 was accepted and credited 
unconditionally upon his passbook. Upon the other hand, Mr. Huff, the 
the bank, testified that, when the check was presented for de- 
posit appellee, informed him that the drawer was without funds 
meet it, and that same was credited upon appellee’s passbook only upon 
agreement that, the drawer did not provide funds for the payment 
the check, was charged back appellee. this was fully 
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corroborated Mr. Glenn, the assistant cashier, who was present 
the time. 

The rule thoroughly settled that, when check itself offered 
bank deposit, the bank has the option accept reject it, 
receive upon such conditions may agreed upon. Robinson 
Son Bank Pikeville, 146 Ky. 538, 142 1065, (N. 
S.) 1186; First National Bank Sidebottom, 147 Ky. 690, 145 
404; Patton Catlettsburg National Bank, 200 Ky. 775, 255 690; 
not written contract within the rule that parol evidence inad- 
missible vary its terms, but the nature receipt, and 
prima facie evidence that the amount credited was received the bank, 
and the entries may explained contradicted. 531. The 
same rule thus stated Michie Banks and Banking, 910, upon 
authorities there cited: 

there agreement that the credit may charged off 


the drawer the check fails pay the same, the bank may charge the 
credit the payee’s account.’’ 


there was evidence support appellant’s contention that the 
check was accepted and credited upon appellee’s passbook upon con- 
dition that same should charged back not paid the drawer, and 
this was denied appellee, clear that the trial court erred not 
submitting that question the jury asked appellant, and direct- 
ing verdict for appellee. 

Wherefore the judgment reversed, and the cause remanded, for 
new trial consistent herewith. 


BANK SURRENDERING OVERDUE TRADE AC- 
CEPTANCE AND REACQUIRING 
NOT HOLDER DUE COURSE 


Merchants’ Bank Trust Co. Thurman Motor Co., United 
States Circuit Court Appeals, Fed. Rep. (2d) 141 


After certain trade acceptance became due bank which had 
purchased due course surrendered the original payee. The 
bank immediately reacquired the acceptance collateral secure 
the payment note executed the payee the acceptance. 
action the acceptance, the maker’s defense was that had 
paid the payee. was held that when the bank surrendered 
the acceptance the payee and reacquired collateral security 


similar decisions see Banking Law Journal Digest (Third 
Edition) 491. 
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the bank ceased holder due course and thereafter held the 
acceptance subject any valid defense which the maker might have 
asserted against the original payee. the defense payment would 
have been good against the payee was valid defense action 
the bank, and consequently judgment was for the defendant. 


Action the Merchants’ Bank Trust Co. against the Thur- 
man Motor Co. and another. Judgment for defendants, and plaintiff 
brings error. Affirmed. 

Frank Montgomery, Knoxville, Tenn., and Alexander, 
Winston-Salem, (Donaldson Montgomery, Knoxville, Tenn., 
the brief), for plaintiff error. 

Kennerly, Knoxville, Tenn. (A. Paine, Sevierville, 
Tenn., the brief), for defendants error. 


MOORMAN, J.—On February 22, 1919, the Thurman Motor 
Co., the sole owner which was Thurman, purchased two Bethle- 
hem trucks from Irvin Young Co., executing payment therefor 
trade acceptance that date for $4,157.20, due days after date. 
Young Co. sold the acceptance the Merchants’ Bank Trust Co. 
May 14th, and the latter company caused presented for pay- 
ment, which was refused. was protested and returned Young 
Co. Thereafter Young Co. procured from Thurman renewal the 
acceptance. The renewal was taken the Merchants’ Bank Trust Co. 
July and accepted lieu the first acceptance. Decem- 
ber 30th, long after the acceptance was due, Young Co. executed 
the bank note $12,000 covering various items indebtedness due 
the bank, including the acceptance question, which was surrendered, 
but once attached the new note collateral. was stated the 
face the note that, ‘‘having deposited with said bank the collateral 
stated hereon security for payment this any other liability 
liabilities we, either us, said bank, due become due, 
which may hereafter contracted, with full power and authority 
said bank sell, assign and deliver the whole any part thereof, 
The acceptance was listed the back the note ‘‘collateral’’ with 
other notes and some stock motor corporation. Prior the pledging 
collateral Thurman paid Young Co. That company failed, 
and this suit was brought against defendants error recover the 
acceptance. 

There controversy the facts. Under the Negotiable In- 
struments Act Tennessee (Laws 1899, 94), plaintiff was the 
holder the acceptance due course for value, without notice in- 
firmity, and had become such before the maturity thereof, was not 
subject the defense payment Young Co. was such holder 
prior December 30th, when accepted the note $12,000, which in- 
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cluded, among other indebtedness, the amount the trade acceptance. 
The District Judge was opinion, after carefully considering the testi- 
mony Maslin, the president the plaintiff company, that the trans- 
action December 30th the bank surrendered the acceptance holder 
due course and reacquired collateral secure the payment 
the note—that say, the transaction changed the status the bank 
from that holder due course’ the taker and holder over- 
due paper collateral, which was subject any valid defense that the 
had against it. 

opposition this finding plaintiff refers Dies Bank, 129 
Tenn. 89, 165 248, Ann. Cas. 1915A, 1090. was there held 
undisputed authority that ‘‘the intention the parties’’ controlled, and 
was found that the note ‘‘was point fact not accepted the bank 
even renewal, but only additional evidence the indebted- 
Here the weight the evidence, think, discloses different 
purpose. Upon the execution the note the acceptance was marked 
paid, and disappeared from the books the bank, remaining the 
the bank, far its records show, because attached the 
note collateral. These facts, with the testimony Maslin, show, 
our opinion, intention accept the note satisfaction and discharge 
the rights that the taking the acceptance. 

Melton Trust Co., 190 126, 111 166, the note was 
pledged before maturity, which under established rules was transfer 
for value due course. the instant case the pledging occurred after 
the acceptance was due, and after plaintiff was put notice non- 
payment probable defenses it, valid one being that had there- 
tofore been paid. the evidence adduced, clear that when the 
bank accepted the note surrendered its right holder the ac- 
ceptance due course, and became taker and holder thereof 
such defenses might then have been asserted against the hands 
the original payee. 

Judgment affirmed. 


] 


